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This thesis compares the enabling legislation for the control of
subdivisions for the years 1938 and 1958 and evaluates the differences,
outlines trends and suggests changes.
The study of subdivision regulations, By Harold lautner and associates,
published under the auspices of the Public Administration Service
has been the source of legislation for 1938. The enabling acts
from all the states were studied for the detailed chart of 1958
legislation and were used for the overall comparison and to formulate
Table one in the appendix.
The past twenty years have shown that there are strong trends
toward the role of a planning comission as plat approval authority,
the reouirement of regulations prior to control, and the acceptance
of extra-territorial jurisdiction through county control.
The reiirement for a master plan has not gained appreciably,
but conformance to such a plan if it exists has grown steadily.
The twenty year period seems to show a change in the concept of
the police power, and more emphase on the community's right to control
it# own growth. In regard to this change, the trend toward
reruired dedications and improvements has continued to grow.
Recommendations for changes are found throughout the thesis and
summarized in Chapter seven.
A detailed survey of 1958 enabling legislation is found in Table
one in the appendix.
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INTRODUCTION
In 1938, ten years after the first model state enabling act
for subdivision control was written by the Department of Commerce,l
there were literally millions of unbuilt lots spreading across
the country2 and loading an impossible burden upon the cities
whose financial abilities were taxed, in many cases, to the
breaking point in the attempt to support the costs of streets,
sewers, water, and other utilities in these unbuilt areas.
In Los Angeles County "there (were) sewers, water mains,
street paving and sidewalks for twice the (then) present number of
houses." 3 In Westchester County, there was small hope that
"any considerable part of the present oversupply of vacant lots
would ever be built upon."4 As a reflection of the subdivision
control laws of this period, Harold W. Lautner and his associates
at Harvard University published under the auspices of the Public
Administration Service an analysis of the nation's land subdivision
control practices. 5
By 1955, the prediction for the coming twenty year period
was that "Los Angeles will double its population between 1955 and
1975 and overtake Chicago as the nation's second largest city....
more people will be living just outside of New York than inside
the city."t
It is the purpose of this thesis to examine the change in
subdivision control from 1938 as indicated in Mr. Iautner's
book, to 1958 and to show those areas of expansion and contraction
within the legislation so that a judgment might be made as to the
progress of state enabling legislation within the background of
the changes that have taken place within the past twenty years
and to forecast trends of future control.
The thesis will serve two major purposes. The first is a
detailed survey of existing state enabling legislation, and the
second is a progress report of the changes, attitudes and pressures
toward the need for such controls as deduced from the changes
in the statutes.
In 1938, thirty states had enabling legislation for subdivision
control.7 In 1958, all the states but four--Delaware, Florida,
Minnesota, and Vermont, had such statewide legislation. The
comparison of changes will not be limited to numerical growth.
The goal of this thesis is a general picture, painted in
broad strokes, but whose overall effect clearly shows the accept-
ance of land use planning as it relates to subdivision control.
For purposes of clarity, the progress will be considered
within the following categories:
1. Statute Types
2. Administration
massa
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3. Plat Requirements
4. Penalties
5. New Areas of Control
6. Zoning and Subdivision Relationship
7. General Summary of the Twenty Year Progress and
Forecast f or the Future
Table one, using the above format, will give the detailed
analysis of the present acts, with detailed footnotes.
No attempt has been made in the thesis to cover all the
points of subdivision enabling legislation. Problems that fall
more into the realm of the legal profession, such as usage, style,
context, and phraseology, have been left to that profession.
At least three excellent articles have been published by
legal journals on the general content of a typical enabling act,
and there has been no attempt to duplicate that work. 6
The basic comparison between the present statutes and those
of 1936 has been limited largely to topics covered by the Harvard
research. Fortunately, this research covered almost all of the
major areas of control. The areas not mentioned in 1938 have
been covered when the obvious growth has appeared significant.
The assumption has been made that all major areas of 1938 control
were covered in the Harvard research and that if an area appears
in 1958, not covered twenty years ago, that this in itself has
significance.
The survey of the 1958 legislation was taken from the General
Laws and Annotated Statutues of the 48 states. All of the work
was done in the Harvard Law Library and all states but one,
4
South Dakota, had such Laws and Statutes with revisions through
1957. With the exception of acts passed and revised in the spring
1958 sessions of the various legislatures the survey of the 1958
enabling legislation picture is accurate.
The area of dedications has required value judgments on the
part of the author that make the detailed findings questionable.
Such a qualification has been included in that subsection.
5Chapter One..........STATUTE TYPES
In order to make an overall numerical evaluation of the
changes and growth of subdivision enabling legislation, it is
necessary to divide the statutes into rough categories. By so
doing, all 48 states can be covered and a common base for comparison
thus attained. All states have laws relating to the recording of
a plat. By considering these platting laws as relating to
subdivisions, then the comparison of growth can become more clear.
Generally, there are three categories of statutes:
1. Old Plat Laws
These laws, dating back to the period before iubdivision
control, are mainly for the purpose of accurete and uniform
land records. The laws are mandatory, and for purposes of
clarity will be referred to by the above title. These laws
have no land control requirement more stringent than conformance
to street patterns and there is no provision for improvements
or approval by a planning body before a plat is accepted for
filing.
2. Subdivision Acts
A subdivision act is generally enabling. It depends upon the
fulfillment of certain prerequisites by the county or municipality
precedent to implementation. These acts are specifically
designed for subdivision control and have such provisions as
conformance to plan, improvement standards, dedications and
a planning commission, and in most cases relate to land use
planning rather than the simple fulfillment of engineering
procedures.
. Comprehensive Plat laws
These laws are mandatory. Covering the entire state, these
laws regulate the control of all subdivisions falling under
their definitions and are designed for state wide control as
opposed to the more limited subdivision enabling act designed
for a municipality or county. In states having this type of
6control, a separate act for planning might exist, but because
the comprehensive plat law is mandatory, it is almost always
the most important law in the state relating to subdivisions.
With the broad generality of the definition of an old plat
law, all states in 1938 fit into one of the three categories.
In that year, Lautner found only thirty states with enabling
legislation that could be considered enabling legislation for
subdivision control. In 1938, 32 states had only the old plat
laws. 9 Of these, 18 were not considered by Lautner to have
enough association with subdivision control to be considered in
his appendix of enabling legislation.10
In 1958, only 12 states have only the old plat laws, and
only four of these are so limited in their scope as not to be
considered subdivision enabling legislation. 1 2
In 1938, 16 states had legislation that fit into my definition
of a subdivision act. 1 3 By 1958, 32 states had either adopted
such laws or had changed their old plat laws to conform to this
definition.14
In 1938, no state had a comprehensive plat law that had the
improvement requirements necessary for the definition of that
type statute. In 1958, four states have such an act or combination
of acts.15
The past twenty years has seen the number of states with
legislation considered to be planning acts double and four of
the twelve states having the old plat laws now require conformance
to street patterns or plans.16
Chart 1 on the following page illustrates this growth of the
subdivision act.
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A major reason for this growth in subdivision control has
been the position taken by the courts in subdivision cases. An
outstanding example of this was in the case of Mansfield and Swett v
West Orange in 1938:
"The state possesses the inherent authority--it antidates
the constitution--to resort, in the building and expansion
of its community life, to such measures as may be necessary
to assure the essential common material and moral needs. The
public welfare is of prime importance; and the correlative
restrictions upon individual rights--either of persons or
of property--are incidents of the social order, considered
a negligible loss compared with the resultant advantages to
the community as a whole. Planning confined to the common
need is inherent in the essence of civilized society. A
comprehensive scheme of physical develo ent is the requisite
to community efficiency and progress. "
8Chapter Two........TEE ADMINISTRATION OF SUBDIVISION CONTROL
The method of administration that a state adopts to carry
out the function of plat approval is important for an insight
into the position of the state on the planning commission as a
citizen control body, and of land use planning as a method of control.
The provision for control must include the authority to whom
the plat is submitted, the definition of what divisions of land
come under the act, and if the act is enabling, what prerequisites
the approval authority must fulfill before the act can be
effectuated.
A. The A proval Authorit
In 1938, of the 30 states having some form of subdivision
control, 20 states delegated the authority to approve plats to
the planning commission.18 In 16 of these states, that authority
was exclusive.19 In the other four, the final approval still
rested with the governing body.20 Ten states vested the power
in the governing body exclusively,21 and 18 states had no legislation
requiring the approval of a plat.22
In 1958, 35 states delegated the authority to approve plats to
the planning commission.23  In 27 of these states the power was
exclusive,2 4 in eight, the governing body had an override prerogative,25
eight states left the plat approval with the governing body,2 6 and
four states had no state wide subdivision control. 2 7
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The number of states granting plat approval authority to
the planning commission on an exclusive basis has risen from
16 to 28 during the past twenty years. This increase firmly
establishes a pattern toward the support of the planning commission
as the plat approval authority and illustrates the change in concept
that comes with the shift from street engineering to land use
planning. The important emphasis has been the acceptance of a
controlled growth, rather than the neutral regulation of random
expansion.
While this exclusive control of subdivision platting by the
planning commission is becoming accepted as general practice, it
Ll
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is my opinion that danger lies in such exclusive control. Certainly
the delegation of plat approval authority to a planning commission
is an efficient method of implementing such land use control, but
a consideration of the power implied in this delegation makes me
reluctant to accept it. I believe that the legislative body should
always maintain an over-ride authority to the decisions of the
planning commissions on any individual plat. The approval by the
legislative body of the planning commission's regulations for
subdivision control is, in my opinion, not sufficient to justify
this exclusive delegation.
B. Prerequisites to plat approval authority
In 1938, two states required a master plan as a prerequisite
to subdivision control, ten states required at least a major
street plan,29 and fourteen required that regulations be adopted. 3 0
In 1958, six states require the master plan as a prerequisite
to subdivision control,31 twelve require a major street plan,32
and 28 states require that regulations be adopted prior to control.33
Considering the number of states adopting subdivision
control legislation within the past twenty years, there is an
apparent tendency to disregard the requirement of a master plan
as a prerequisite to control. The two states, New York and
Arkansas, requiring the master plan in 1938 have since dropped
this requirement.
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The most probable explanation of this loss of popularity is
not in the re;ection of a master plan, but in the changing concept
of what a master plan actually is, and the realization that the
requirement would mean either no subdivision control or an ineffective
master plan.
One quarter of the states still require a street plan but
no conclusive trend can be seen in this figure because five of
the states that required a street plan in 1938 have dropped the
requirement and seven states that had no such requirement in 1938
have added it.
11_ - I -. ... ..... .  .........
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The rejection of a plan as a prerequisite to control does not
mean that such plans are being reduced in importance. The support
of an official plan comes in the requirement that subdivision
plats conform to such a plan if it exists. Thirty four states
require this conformance.34
Two explanations, I think, are apparent. One is that the
regulation of growth by subdivision control is more important
than a plan for that growth, and two is that if such a plan does
exist, it should be followed.
I think that the existence of an official plan should be
couched in terms of a strong recommendation with state guidance
to the municipalities for implementation rather than as a
prerequisite to any control. A subdivision regulation can always
be changed after such an official plan has been adopted.
There is a strong trend to be seen in the requirement of
regulations as a prerequisite to control. In jumping from 14
states to 28 states requiring such regulations, the trend has been
to correct a weakness that still exists as a major fault of many
state enabling acts. The best example of this problem, in my
opinion, is in New York state, a state having some of the most
stringent regulations in the country, but whose citizen planning
bodies exercise the right to operate with no regulations to guide
them, and who have the legislative authority to waive any of the
regulations they do adopt. The most effective method of limiting
the discretionary powers of the planning commission is to require
specific regulations and their enforcement. If it is necessary
13
to make the regulations an ordinance, I would recommend this
action.
C.Jurisdiction of Control
In order for a municipality to exercise any effective control
over subdivisions, it must be granted extra-territorial powers so
that the lands outside the legal limits of the municipality might
be controlled. Subdivision control is in some ways singular
because the majority of subdivisions are outside municipal limits,
and the control is granted to the municipality. The present
trend toward annexation clearly shows why such jurisdiction would
be necessary to maintain any sort of coordinated plan.
There was early recognition of the need for extra-territorial
jurisdiction over subdivisions so that a municipality might
exercise control over its borders and over subdivisions that
would one day be a part of the city as its expansion engulfed
them. The 1928 model law 35 recommended a five mile ring of
authority outside the municipal limits with special provisions
for jurisdictional conflicts.
In 1938, twelve states limited the jurisdiction to the
municipal limits,3 6 17 states extended the control ring outside
the limits up to six miles.37 Only one state, Georgia, enabled
the six mile control. The other states were generally three to
five miles.
In 1958, 20 states limit the jurisdiction to the corporate
limits,3 8 and 24 extend the limit from distances of 1 to 5 miles. 3 9
14
Once again, these figures need clarification. In several of
the states limiting the boundaries of subdivision control to the
incorporated area, all of the land in the state is in an incorporated
area. In the four states having a comprehensive plat law, the
statute covers the entire state, and extra-territorial jurisdiction
becomes less important. During the past twenty years, ten states
have extended the limits of their control,4 and no state has
reduced them. The trend to such control is clear.
The granting of subdivision control authority to the counties
has been another method of solving the extra-territorial problem.
The cooperation of a municipality and its county is probably the
best solution to the whole problem.
In 1938, only 6 states had provisions for county subdivision
control. 4 1
By 1958, 27 states had provisions for county control. To
these should be added the four states with comprehensive plat
laws, and the states with no unincorporated area. Delaware and
Florida, not considered by this survey to have enabling legislation,
give approval powers to New Castle County and Dade County. South
Carolina gives such control to counties having a city with a
population of 70,000 or more.
D. Definition of the word "Subdivision"
The effectiveness of any subdivision act is limited by the
definition that it gives for what comprises a subdivision. The
definition must be specific and so worded that the intent of the
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act can not be by-passed. An act having no such definition leaves
the power to define to the Attorney General, the planning commission,
or the governing body, and no clear fulfillment of legislative
intent can be achieved.
The common definition cannot be used, because such a definition
changes through the years. The twenty year study period is a
good example of this change in the lay definition. In 1938, a
subdivision brought to mind a collection of lots. In 1958, the
common picture of a subdivision has houses built on these lots.
The major loophole: in several states has been this
definition of what a subdivision actually is. If the definition is
in terms of number of lots sold per year, with no qualifications
regarding ownership, then a developer can start with a large block
of land, divide it into parcels just under the definition number,
transfer ownership to a friend or family member, re-divide, and
continue this process until he meets the definition number. By
using this method of operation a developer can sell as many lots
as he desires and avoid control. If the regulation relates only
to those lots fronting on a public way, the developer can string
his units out to any desired length along a country road and be
subject only to the local zoning regulations.43
In states giving a definition for the word subdivision but
a second definition for what subdivisions come under control, the
second definition has been used in this research.
In 1938, only 11 states defined what a subdivision was, and
five of these were in the penalty clause.44 Of these eleven, four
acts defined it as the division of a single parcel into two or
more parcels, 45 two states defined in number of lote per year,M46
and three states defined a subdivision in relation to the involvement
of a new public way or dedication for a public use.47 One state
defined the area as under two acres, and another as the division
into 5 or more lots with no time specified. 49
In 1958, 31 states defined the word subdivision:50 fourteen
were in terms of the division of a single parcel into two or
more parcels;51 four as three or more; 52 one as four or more; 53
and three as five or more.54 Three states defined subdivision as
five or more in any given year,55 and six states as the involvement
of a new way or public dedication.56
An even clearer indication of this strong trend is that in
1938, of the 30 states having some form of enabling legislation,
17 states had no definition of subdivision. In 1958, of 44
states having such control, only 13 have no definition.
The implications of this trend are strongest in showing the
use of subdivision control as a positive action rather than the
more neutral regulation of' plats. As long as the major goal was
the uniform specifications of a plat and possibly a loose
conformnce to street patterns, then no clear definition was
necessary. Once the concept shifted to a desire on the parts of
the communities to control all subdivisions and to develop a general
pattern of growth, then the definition became more important. With
this change to a stronger concept came the attempt by the states to
limit a definition to only those parcels that the community desired to
17
control. Pressures from developer groups also apparently added
to the need for more specific definitions.
My recommendation would be to make the control of all
subdivision beyond a point mandatory...perhaps at five lots per
year, and then to permit the municipalities to make more restrictive
regulations if they desired. This would help to assure control
over the larger divisions of land and still permit some degree
of flexibility. This policy has been adopted by Wisconsin,
Michigan, California and Nevada--states having the comprehensive
plat laws.
E. Improvements
The recuirement of improvements of some sort was one of the
keys in the definition of a subdivision act in chapter one. This
re-uirement, and the standards that accompany it, put into the
act of subdividing a re-uirement for capital on the part of the
developer that acts to decrease land speculation. Improvements
installed at developer expense assure the community that the home
buyers will be adeeuately served by utilities, and that the city
will not be forced to pay for their installation.
The more responsible developers and realtors recognize the
need for such re-uirements and the public acceptance of installed
utilities has in turn forced their installation as a matter of
marketability.
Reruirements that the developer pay the costs of necessary
improvements have been accepted for some time. As long ago as
I18
1920 the courts in Michigan authorized improvements such as street
grading and the installation of utilities or a bond to insure action.57
The range of improvement reuiremente is also wide, even in
states having legislation for subdivision control. Wyoming
re-uires only that certain standards for streets be met, while
New York has a broad range of improvements that can be re--uired
to which the installation of fire alarm systems has recently been
added.
The area of improvement requirements covered by Lautner in 1938
is limited. In that year, 10 states had provisions for the
installation of improvements at developer cost.56 Nine of these
states reruired the posting of a bond to insure completion. 59
In 1958, 344 states reruire some form of improvements,5 0 and
in 28 states a bond may be re-uired.61
The trend toward re-uiring improvements is clear, with the
states re uiring improvements and the posting of a bond tripling
over the past twenty years.
The acceptance of the re-uirement of improvements has brought
with it subseruent evils. The most effective way to stop growth
rather than to control it is to re-uire prohibitive improvements.
In most states the provision of improvement standards is left to
the municipalities and the local ordinances, subject to the courts
for rulings of reasonableness. While dedications and improvements
can be justified economically, there is a certain point beyond
which a developer can no longer go at a profit. If there could be
a method of considering all the financial re'-uirements of the
W""Wi, Wiw"iaw- kffikk
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subdivider as a total unit rather than the collection of several
specific requirements, then this might be a step in the right
direction. I have no recommendations about how such control could
be implemented.
F. Dedications
Requiring of a developer that he dedicate land for the public
use is the far left of subdivision control. Probably 90% of the
cases relating to subdivision control are in the field of
dedications. Most of these cases date back to a concept of
dedication that is in some ways different from today's concept,
and in these differences is reflected a major change in the legal
attitude toward subdivision regulation.
In 1938, the regulations for dedication were intended for
the developer who wanted to make a dedication. In order to have
the privilege of the acceptance of his dedication for public use
(and its maintenance at public expense) the developer was to
follow certain procedures. (There were specific regulations about
the when and how of these dedications and because of their importance,
court cases relating to them.)
These specifics of dedication procedures are still important
today, but from the land use control viewpoint, the use of the
word might better be described as forced dedication. Actually, the
concept seems to have reversed itself during the twenty year
study period. 1958 logic is apparently that it is for the general
welfare that certain spaces be donated, and therefore the developer
most conform.
The requirement of the dedication of all streets to public
use is almost never a situation that must be forced on the
developer. It is almost always to the advantage of a developer
that streets be accepted for public use and few reasonable developers
complain about the requirement once the improvement of streets
is reouired. It is difficult to find any situation where such
dedication would be anything but an advantage. The problem of
public open spaces is another matter.
Such dedications are sometimes justified on the grounds of
economic wisdom by the real estate profession:
"Modern standards, which are reflected in the purchaser's
ideas of a good buy, include a greater degree of openness,
ease of circulation, safety, and beauty than is characteristic
of many of our urban areas. People increasingly demand that
a neighborhood be replete with parks, p l grounds, and
adequate school buildings and sites...."b2
The concept of forced dedications was amplified in 1949 in
Los Angeles, when a developer was forced by the courts to donate
a strip of land for use as a safety barrier from the highway and
as a planting strip.63 Decisions in the case were on several
points of California law, but the important fact that seemed to
shine forth was that such a dedication could be required. Two years
after this case, a New York court upheld the constitutionality
of a town law that streets must be dedicated. 64
One of the newer state acts is very specific about the
privilege of the community to require forced dedications. The
Arkansas statute, written in 1957, reads in part:
"When a proposed subdivision does not provide an area or
areas for the community or public facility based on the plan
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or plans in effect, the regulations may provide for
reasonable dedication of land for such public or community
facilities, or for a reasonable ecuivalent contribution to
be used for the acquisition of facilities that serve the
subdivision.o5
This Arkansas act, untested in the courts, puts into specific
terms what can be interpreted from many an early act that specified
"conformance to plan for open spaces.
Even if the dedication of public open spaces is accepted,
there still remains the problem of how to do it. In Montana, the
state act calls for the dedication of one-ninth of the plat area,
exclusive of streets, for park purposes. Most other states,
however, leave the "how" to the local communities to work out.
The fact that a satisfactory solution is difficult with the
limitations of the area that is platted is a major reason to
justify a fee in lieu of dedication (covered in a later chapter).
In states allowing for the provision of public open spaces,
the local regulations usually recuire reservation of land rather
than outright dedication. Such requirements are obviously more
palatable to the real estate profession. Land is required to
be set aside for a period of time, during which the public has a
right to purchase the land. Certain incentives to this type
action are usually given, such as tax benefits, etc.
As a general rule a dedication adds to the value of property
and is therefore acceptable to the developer. More and more
developers are accepting reasonable dedications with less reluctance
than in the past, and their protests against such requirements
are on matters of principle rather than practice.
The goal that recuires dedications seems to be accepted by
22
the responsible builders. The problems of how these matters can
be worked out is still a major unsolved area. The administration
of recuirements for dedications is very difficult to do evenly
and fairly for all developers and is another reason for the fee
rather than the dedication.
In 1938, according to the Lautner survey, seven states
reeruired that the developer must dedicate all streets to public
use, 66 and two states mentioned the provision for public open
spaces.67
*In 1958, 25 states enable their municipalities to require
such dedications for streets, 68 and seven states provide for
public open spaces. 69
This major trend toward the forced dedication of land has
been specifically stopped in Massachusetts, where the enabling
act specifically states that no regulation shall reouire a dedication
to public use without just compensation.70
* The figures on states that reouire dedications is based upon
this author's interpretation of the statutes. Many acts
can be interpreted in different ways, depending on one's
concept of the rights of private property. The author's
figures here and in table one should be accepted with this
rualification. Table one gives the cuotation from the various
states upon which the judgment was made. db
Chapter three.......... PIAT REQUIRENENTS
The specific reouirements of plat format, specifications and
administrative detail are more than the nuts and bolts of subdivision
control. Uniformity of records is a major goal of subdivision
control, and this goal, along with accuracy of survey, can be met
by specific plat reruirements. The logistics of plat submission,
time for approval, time for recording, etc. can be of vital
importance to a developer whose time is being uselessly wasted
by a planning commission and to the planning commission that needs
time for a proper study. The provision of a pre-platting meeting
with the planning commission may be the only opportunity for the
commission to have any effect upon the design of the subdivision.
A. Fees for Plat Approval
In 1938, four states allowed the collection of a fee for the
filing and investigation of a plat.71 These fees, however, were
intended as a filing fee and were relatively low. (5# a lot in Okla.)
By 1958, 14 states permit the collection of such a fee, 72
not merely for recording the plat, but for checking the details,
in a few cases for inspecting a site, and in one case, 73 to pay
for the necessary survey work and plat construction in lieu of
failure to do so by the owner.
Considering that the filing of a plat and the professional
advice from the plan commission is a benefit to the developer, the
logic is strong that he should pay a reasonable fee for this service.
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The increase in states permitting such fees seems to bear this out.
The additional funds can allow the municipality to hire professional
assistance for this service and give greater benefits to the
developer.
B. Time for Authorities Action on the Plat
Much criticism has come from the subdividing profession about
the unreasonable amount of time taken by planning commissions and
other approving bodies for such approval. Because of this time
consuming process, most states authorizing subdivision control
have limited an approval agency in the time it has to approve or
disapprove a plat. If the plat is not approved within this time,
then it is considered approved. In only one state, Maine, is
the plat considered disapproved after this time.
In 1938, 17 states put a time limit on this approval process.74
In 15 states the time was from 30-45 days, 75 and in the other
two, 60 days were allowed.7 6
In 1958, 28 states put a time limit on the approval process. 7 7
In 22 states the figure was from 30-45 days, and in the other
six, figures ranging from 45-90 days were found. 7 9 California
increased the time limit from 10 days to 45 days and Indiana
changed from 30 days to a "reasonable time." The Kentucky statute
increased the time from 30 days to 45 days.
The trend in this case seems to reflect a recognition of both
the overworked planning board and the developer to whom 90 days
can mean a delay until the next building season. States whose time
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limit is out of line have tended to pull it back in. The key word
seems to be the one used in Indiana....reasonable.
C. Public Hearings on Plats as Reauirement before Final Approval
In 1938, 11 states provided that a public hearing must be
held before the final approval of a plat.80
By 1958, the figure had risen to only 14.81
Five of the eleven states rereuiring a public hearing in 1938
no longer do so, with the difference in figures being new states
having no subdivision control.
The answer to this apparent loss in popularity could come
from at least two sources. One answer, of course, could be in the
research. Only those states that specifically stated that a
hearing "shall be provided for," or "will be held" were counted
in the 1958 survey as reouired. Many other states suggest or allow
for such a hearing or state that a hearing shall be provided for
if deemed necessary or rerquested. There is no way of knowing with
the limitations of the research method for 1938 acts whether this
same division was made in the Harvard research.
Another answer would be that the recuired hearing has proved
unworkable and the decision made to leave such a hearing to the
planning commission or the governing body rather than as a mandatory
reruirement in the state legislation. Most local ordinances still
allow for such a hearing.
D. Time for Filing Plat after Final Approval
In 1938, three states, California, New York, and Wisconsin
had a provision for expiration of an approved plat if not filed
within a certain time limit. California allowed one year, and
New York and Wisconsin 90 days.
In 1958, there are four such states.82 New Jersey has added
the 90 day provision and there has been no change in the other
states since 1938. In all of these states, the planning board
can extend this time without a re-review of the plat.
Chapter four.. ........ PENALTIES
The penalty clause is the teeth of the subdivision act.
The typical clause states that no unapproved plat shall be
recorded, and that the use of an unapproved plat in the sale or
transfer of any lot coming under the definition of subdivision
shall sub ect the transferor to a given penalty....usually a fine.
About one third of the states add that the use of a metes and
bounds description shall not avoid the penalty.
One lawyer has pointed out two major disadvantages to this system:8 3
1. The burden of producing positive proof that the subdivider
displayed or made use of a plat is cumbersome.
2. The provision cannot readily be construed to apply in a
situation where the developer takes the buyer on a first
hand tour of the subdivision without making a plat or map
of any kind.
The penalty clause described above was the one suggested
in the 1928 model law and has come to be known as the "standard
penalty clause." Several states have attempted to erase the more
obvious faults of the clause by a more sophisticated and detailed
statement of what action merits the penalty.
One of the most significant changes in the past twenty years
in the area of penalties has been in the provision that the buyer of
a lot in an unapproved plat may void the sale at his discretion.
The problem is essentially as follows: In a state having a series
of mandatory actions in the process of approving and filing of a
subdivision plat when any one of the required actions is ignored,
thus breaking the law, what happens to the title of the buyer of
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a house lot in such an illegally approved or unapproved development?
The situation has been covered in several law journal articles,
and this problem of title clouding is one of the stickier ones
in subdivision control. 8 4
Because the protection of the buyer of such an unapproved lot
is of such importance, nine states now have laws that permit the
buyer of such a lot to void the sale if he wishes. 8 5 In 1938,
only two states had such a provision.86 Generally a one year
limit is placed upon the owner's right to void.
Another important power that must be delegated in the penalty
clause is the power to stop an illegal action before it can take
place. In 1938, 11 states gave their municipalities the right to
"enjoin in ecuity and sue at law."87 This power gave the cities the
right of injunction to force recuired improvements or to stop an
illegal construction. By 1958, 16 states granted this authority.8 8
Considering the number of states adding subdivision control, this
small increase is surprising. One lawyer points out that this type
of penalty clause is probably the most effective of the penalties.89
My recommendation would concur in the above point and add full
rights in tort, contract, or equitable law to all damaged parties.
The essential point of a penalty clause is that it guarantee
as far as possible the intent of the act. The wording is a legal
matter.
Chapter five.........NEW AREAS OF CONTROL
There are areas of control found in the 1958 acts that were
not mentioned in 1938 by Lautner. Some of these powers are new,
reflecting new interpretations of subdivision control and the
police power. Other areas were perhaps considered insignificant
in 1938 and were necessarily bypassed by the Harvard research
(which was basically involved with municipal regulations and
only analyzed enabling legislation in the appendix). These newer
areas of control give a picture of the adaptability of a principle
to the changing needs of society in general and the community in
particular.
A. Fee in Lieu of Dedication
"...or for a reasonable eouivalent contribution to be used
for the acruisition of facilities that serve the subdivision."
Enabling Act for Arkansas
The r-uotation above from the Arkansas statute is singular.
Enacted in 1957, as a part of a new act for planning, the Arkansas
act may very well become the forerunner of other such acts in the
future. It might also define the area of the next case on planning
to be considered by the Supreme Court.
The tax structure of almost any city or community depends on
a gradual growth, with one generation adding to the facilities
left by the last. As the explosion to the suburbs has hit the
smaller communities, this pattern of gradual growth has broken down.
Helped in part by the restrictions of their existing subdivision
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regulations, the communities are turning to the subdivision laws
as a tool for the solution of community facility construction.
In this case, rather than reouiring a parcel of land from each
subdivision, which often leaves a scattering of such parcels, making
them useless for a single facility such as a school, a community
recuires a fee from the developer in lieu of the dedication of
a parcel...then the community facility is constructed with the
aid of these fees.
Most communities adopting such recuirements do so without
benefit of supporting legislation, and therefore the number of
cases with negative decisions for this type of fee collection is
growing. In 1956, an opinion of the California Attorney General
was against such a provision. 91 The next year, the courts agreed
with him.92 A recent Illinois case finds the collection of such a
fee an illegal taxing power. 9 3
Considering the broader interpretation of the police power,
Walter Blucher, in remarking on one of the above cases predicted:
...If the authority does not now exist for reouirements
similar to those proposed by the ordinance here under
consideration it is the editor's forecast that the necessary
legislation will be available in the near futue and that
such legislation will obtaini court approval."
B. Construction in Inappropriate Areas
In the Lautner study, the prohibition of building in flood
areas was mentioned with specific reference to a then recent New
York law prohibiting such action. Reference to this type of
planning control was considered at that time to be in the area of
zoning. The research for this paper indicated several states
that included the protection from flooding as one of the goals
in the subdivision act preamble prior to 1938. The omission of
this area of control in the 1938 survey indicates another area
of expansion in the uses made of subdivision control. The basis
for such control has existed in almost all subdivision acts since
their inception. Certainly the prevention of growth in unhealthy
areas would come under the general phrase "health, safety and
general welfare."
In the 1938 survey, two states, Arizona and California, were
listed as requiring an inspection of the site under their Real
Estate Acts, but these inspections were to prevent fraudulent
practices.
In 1958, nine states specifically empower their municipalities
to stop building in danger areas. 95 In Connecticut, the land
"shall be of such character that it can be used without danger to
health." Indiana mentions safety from flood as a goal. In
Massachusetts a plat shall be checked by the Board of Health if
any doubt exists. Pennsylvania specifically councils its commissions
to "disapprove when detrimental to the public welfare." In
Washington, the board shall ascertain if the public interest is
being served.
The control of building in unhealthy areas seems clear even
without these specific statements.96
The problem of control of use is a major one. If a plan
exists, then there is more chance for such control. Twenty years
of experience has apparently indicated that the mere requirement
of a master plan is less of a power of control than requiring the
conformance to any official plan that exists. Thirty four states
reouire conformance to the master plan for streets; 97 24 require
conformance for utilities;9 8 20 require conformance for public
open spaces; 99 8 for school sites; 100 and 14 for land use.1 01
Outside the area of conformance to an official plan, any
major change in the area of control of use would probably depend
on the changing concept of the police power.
C. Additional Areas of Protection for the Developer
In 1938, when the major problem was limiting the developer's
action by subdivision control, there were few areas where reciprocal
protection was needed by the developer.
In 1958, there are apparently areas where the developer is in
need of protection from the community.
Many communities are using their powers of subdivision
control to stop growth, rather than to guide and control it. The
courts have acted to prevent such misuse of the police power. In
1952, the Supreme Court of New Jersey ruled that a community could
not use its subdivision control prerogatives to stop normal growth
and the financial responsibility that accompanies it. 1 0 2 In a
recent California case,103 the city council was recuired to approve
a plat that fulfilled the reruirements but was refused on the grounds
that people in the area were against the construction.
The reruirement for specific regulations, mentioned earlier, is
certainly a check against unfair practices by the communities.
There are laws in two states that reouire the valuation of
a new subdivision to remain as before development until the lots
have been transferred.104 There may be more such states, but
these two have the statement in their enabling act for subdivision
control.
Another problem area for subdividers is the changing of
local subdivision regulations after a plat has been approved
under the old law. No state has specific legislation in the sub-
division act to avoid this, but the Home Builders Associations
are behind protection on this point. The problem is particularly
strong in states granting liberal authority to a planning commission
to waive regulations. In Massachusetts, for instance, a planning
board may rescind an approval at its discretion.1 0 5
Time consuming platting procedure is a problem in some
states. Five states are apparently guilty of such action. These
states are covered under that heading in table one.106
Chapter six.........THE REIATIONSHIP OF ZONING MID SUBDIVISION CONTROL
"Any dichotomy, however intriguing, that classifies zoning
as a determinant of what use can be made and subdivision
control as determining standards for develument is over-
simplification of existing relationships."
The above statement, from a 1953 article in the Indiana
Law Journal, seems to me to be an oversimplification of the
dichotomy between zoning and subdivision control. In some areas,
the two seem to be coming together, in other areas moving apart,
and in still others, a forecast is necessary to clarify the
picture of the relationship.
Unfortunately the enading legislation for zoning was not
analyzed for this thesis and comments in this area must therefore
be incomplete. There are areas, however, where zoning and sub-
division control come together, and could even be more effectively
joined. The zoning board of appeals, for example, is used in
some municipalities to serve the same purpose for subdivision
control. The state enabling acts set up the same body, the planning
commission, to utilize both planning tools.
I see no effective method, with the knowledge and tools
available, to combine zoning and subdivision control into single
documents. A state-wide comprehensive zoning law might prove
unworkable at the grain implied for such acts under subdivision
control.
There are tools of zoning, though, that I feel should definitely
be made available for subdivision control. The basic area of
districts is a case in point.
In reading the enabling acts for subdivision control, the
tone of such acts without exception is for residential subdivisions.
Several acts mention that consideration should be made of the
different type uses, but there is no specific mention of separate
regulations for each type use.
The necessity for different remuirements for different type
uses seems obvious. It also follows that such rerouirements should
be stated in terms of their uses. In order to have specific
regulations, evenly enforced, a principle that I strongly recommend,
it is necessary to divide subdivision control into districts much
in the same manner as zoning, but with perhaps a different grain,
and not necessarily mapped.
In an analysis of the legality of such subdivision districts
today, the format of the state act becomes very important. The
key cuestion seems to be "In what part of the enabling act doe- the
provision for ecual enforcement within a district appear, and
does the provision specifically mention zoning or does it refer
to planning in general?"
With a concept as strong as districting for subdivision control,
specific legislation should be written to state intent and powers.
However, there are certain states in which, in my opinion, such
districting would be legal at the present time.
The Kentucky act has the phrase, "all regulations and restrictions
shall be made with reasonable consideration of the character of
each zone or district affected, and its peculiar suitability for
particular use ......."
This phrase is fairly common in legislation for zoning, but
the Kentucky statute lumps planning and zoning into one act. Under
Powers of the Commission, and not necessarily referring to zoning,
the act states, "All regulations and restrictions shall be uniform
for each class or kind of buildings throughout each zone or
district, but the regulations or restrictions in each zone or
district may differ from those in other zones or districts....nlO8
Again, such language is typical of a zoning enabling act,
but this legislation might permit subdivision districts. Actually,
the word zoning defines a method rather than a specific type of
planning tool, and I feel that subdivision control logically fits
into this method.
Maryland, Indiana, and Nevada also have a single act for zoning
and subdivision control.
In five states, the wording of the act is such that specific
regulations by district would seem necessary to carry out the
intent of the act. These states make it mandatory that the differences
in districts be considered by the planning board before approving
a plat.
Pennsylvania is singular in specifically stating that such
differences are exclusive of the zoning ordinances:
"In exercising its powers, the planning commission should
take into consideration the local condition of the particular
district affected by the proposed subdivision of land, the
existing buildings or improvements in adjacent or adjoining
land, and the building line established or observed therein,
the extent of the use of any street or highways, upon which
the proposed subdivision abuts, by motor or other vehicles
and pedestrians and the effect of the proposed subdivision
upon the public welfare, with particular reference to the
district of which the proposed subdivison is a part, and
irrespective of any zoning regulations, shall disapprove
any subdivision which would be detrimental to such public
welfare."109
Another tool of zoning that could be used more ecuitably in
subdivision control is the special exception. A major weakness of
subdivision control as it is practiced today is in the stiltifying
effect on design that the uniform regulations cause.
Radburn or Chatham Village would not conform to most subdivision
regulations existing today. The setback line can be a terrible
thing when coldly administered. Six states in 1958 have acts
that permit Judgment on the part of the planning board in the
enforcement of regulations. However, none of these states require
the specific areas of special exceptions to be within the regulations.
Massachusetts has a clause for both variances and special
exceptions, and like zoning, sets up a board of appeal to hear
these cases. The statute indication, though, is that hardship is
the important factor rather than design.
More specific language in the enabling act relative to
variances and special exceptions would do much to eliminate the
discretionary powers of the planning commission. In my opinion,
this would be a good step and the limiting of such discretion by
special exception categories is recommended.
A ma.jor area of zoning for residential districts is the
restriction on lot size. This is also an area of subdivision
control and as such is a majtor overlap in the coverage of the two.
In 13 states, the legislation is so worded that, in my opinion, lot
sizes under subdivision control can be larger than under zoning.110
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Many local ordinances that I have read point out that in the case
of overlapping laws, the most restrictive will apply. Massachusetts
specifically eliminates lot size control from subdivision regulations,
while Ohio puts a maximum of 4800 s7uare feet on subdivision lot
size regulations. Research for this thesis does not cover the
specific area of lot size control and total figures are not available.
However nine states allow subdivision regulations to relate to
building lines, building bulk, height, area and use, and in these
states the provision of lot sizes is also probably included.,11
In my opinion, if zoning exists in an area, the lot size
restrictions should also apply to subdivisions. The statement
about "the most restrictive will apply," would permit this and
still allow different lot sizes in the subdivision regulations.
As a general concept, I think that the twin tools of zoning and
subdivision control should be looked upon as separate means to
a single end, and even though administered separately, should
reflect common goals.
Chapter seven.........A SUMMARY OF TWENTY YEARS OF SUBDIVISION CONTROL,
A FORECAST OF FUTURE TRENDS, AND RECOMMENDATIONS
FOR AREAS OF IMPROVEMENT
Note: The subsections in this chapter are divided into
three areas. The summary of thesis findings is followed
by an indented forecast of future trends, with recommen-
dations listed at the end of the subsection.
The summaries are taken from the research and collect
information already presented in earlier chapters of
the thesis.
The forecast of future trends represents the opinions
of the author.
There has been no attempt made in this thesis to
substantiate the recommendations made in this chapter.
They represent the value :udgments of the author and
are presented as such.
A. Statute Types
In 1938, 18 states were considered to have no subdivision control
or platting laws. In 1958, only four states have no such legislation
for subdivision control.
Look for such control in all states in the near future...even
Vermont. The trend toward the comprehensive plat law will
not expand appreciably.
States having specific laws -or subdivision control have almost
doubled in the past twenty years.
Look for more states having only the old plat laws to enlarge
the scope of such acts to include standards, improvement
re-uirements and dedications.
Courts seem to be taking a more liberal view of the police power
concept.
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Look for an even greater change in interpretations supporting
the community's right to control its own growth.
Recommendation:
1. That the state subdivision control act be specifically
designed for subdivision control, with a statement of intent
to grant the community the right to control its growth
through necessary restrictions and rereuirements for subdivided
lands and the buildings thereon.
B. Administration of Subdivision Plats
Delegation of power to planning commissions as the approving body
is accepted and growing. States granting such approval powers
have almost doubled in the twenty year study period.
Look for more states to follow the trend, but to restrict
the planning commission in its exclusive authority.
Master plan as a prereedtisite to control is not gaining in
popularity, although reriuirement for street plan still holds in
one fourth of the states and conformance to existing plans in
three fourths of the states.
Look for thte disappearance of the reruirement of such plans
as a prerereuisite to control, but for an increase in conformance
if such a plan exists.
The recuirement of regulations as a prerequisite to control has
dodbled in the past twenty years, with over half the states now
reruiring such regulations.
Look for more states requiring a specific set of regulations,
with less discretionary powers granted to the planning
commissions.
The renuirement of extra-territorial urisdiction has been accepted,
with over half the states extending such control up to five miles
beyond the corporate limits, and a large increase in legislation
for county subdivision control.
Look for more states granting power to counties as a solution
to the extra-territorial problem.
A major trend in the statutes is to specifically define the word
"subdivision," with states doing so increasing from 11 to 31.
Look for more defLinitions that exempt the smller divisions
of land from time consuming plat approval procedures.
The trend is toward the reguirement of improvements, with states
authorizing such requirements tripling in the twenty year period.
Look for a continuation of this trend, with new areas of
improvement re-uirements being added to specific regulations.
Look for more specific statements concerning public improvements
installed at the expense of the developer.
The trend is toward the requirement of more "forced dedications"
within the framework of the enlarging concept of the police power.
Look for more states specifically authorizing such dedications,
and more legislative statements of intent to guide court
decisions.
Recommendations:
1. That the planning commission not be given the exclusive
power of plat approval.
2. That no plan be reruired as a pre-requisite to subdivision
control, but that subdivisions must conform to all official
maps, plans or programs of development if they do exist.
3. That &pecific regulations, approved by the governing body,
be re(7uired as a prereequisite to control.
4. That counties be granted powers to regulate subdivisions.
5. That the definition of subdivision in the enabling act be
the division of a parcel into five or more lots over any period
of time, and that the municipalities and counties be authorized
to mke more restrictive regulations than this state definition.
6. That any improvement"'or dedication deemed necessary by the
governing body be reqnuired of the developer and that the
recuirements be administered equally under specific regulations
subject to the courts for reasonableness.
C. Plat Re(uirements and Procedures
States allowing a fee for checking a plat have increased from four
to fourteen in the past twenty years.
Look for more states'covering the cost of plat approval
procedures by the reruirement of fees, with the key words
being "necessary expenses." This fee can be extended to
cover professional service to the developer.
The trend has been toward a reasonable time requirement for the
approval of a plat, with approval by default after this time.
Trend toward reasonableness will continue with balance of
legislation being on the side of the developers.
There has been no appreciable increase in the recuirement of a
public hearing prior to final plat approval. This may be a result
of the removal of the mandatory requirement.
Look for a fading away of this requirement as a mndatory
hearing, with such a hearing being the prerogative of the
municipalities and continuing through public demnd.
There has been no significant change in limiting the period in
which a plat may be filed.
The future will depend on the existence of a problem in this
area. At the present time there is no major problem, but
should one arise, legislation to limit filing time will
follow.
Recommendations:
1. That a reasonable fee may be charged to cover the expense
oF checking a subdivision plat.
2. That the time for plat approval after submission be reasonable
and preferably in terms of days after the next meeting of the
planning commission following submission.
3. That the decision on whether or not to require a public
hearing be left to the governing body.
4. That a plat must be filed within one year after approval,
with a time extension for cause.
D. Penalties
The trend is toward plugging the loopholes in existing penalty
clauses and allowing the buyer of an unapproved lot to void such
a sale at his discretion.
Trend will continue.
There has been only a slight upward change in the number of states
granting their municipalities the right to en. oin in eruity and
sue at law.
Look for more states to add this authority as problems of
uncontrolled growth continue.
Recommendation:
1. That the penalty clause be so worded as to fulfill the
intent of the statute, with the rights of the municipality
to stop illegal action be reinforced and further, that no
rights that the damaged parties might have under tort, contract
or eruitable law be diminished.
E. New Areas of Control
Note: All the following are forecasts.
Look for more states to allow the collection of a fee in
lieu of the dedication of property. The fee, Itowever, will be
for the specific use of facilities that are required by
developer's action. There is a much better chance for the
acceptance of this fee requirement if the facilities are a
part of an official plan or program. Courts will disagree.
Supreme Court ruling will be necessary.
Look for more power on the part of the municipality to restrict
subdividing in inappropriate areas. This control will
depend on its relationship to the public health, safety and
general welfare, and will probably be a result of more and
more communities having development plans.
Look for more and more areas of the enabling acts relating
to specific areas of developer interests. This swing to
protection will be in counter-balance to the wider inter-
pretation of the police power. These areas will include the
ree-uirement of specific regulations, less discretionary
power on the part of the planning commission, tax breaks,
lets time consuming processes and more unified approval
reouirements. In times of low.building starts, these
amendments will increase. The opposite will be true in a
building boom.
Recommendation:
1. That a fee day be reruired in lieu of dedication, if the
facility reeuiring such a fee be a direct result of the
developer's actions or is shown on an official map or plan.
F. Relationship of Zoning and Subdivision Control
There have been conflicts in the recent past between zoning and
subdivision control. Eleven states apparently permit lot sizes
under subdivision control to be larger than an existing zoning lot
size. Nine states have areas of their enabling acts for subdivision
control that relate to buildings, as well as the building lots.
Look for the present dichotomy of subdivision regulations
and subdivision control regulations to continue much the
same.
Look for the powers of districting to be used more in subdivision
control, with different regulations written for each class
of district.
Look for more specific mention, in the enabling legislation,
of variances and special exceptions. Special exception
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classifications will be necessary and less discretionary
powers for variances will be allowed.
Recommendations:
1. That legislation should be enacted permitting the regulation
of subdivisions by district, and the permission of different
regulations for each district.
2. That the discretionary poters of the planning commissions
be limited by specific requirements for special exceptions
and variances.
3. That lot sizes must conform to zoning if there is conflict
and that every effort should be made toward the coordination
of zoning and subdivision control to fulfill common goals.
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32. Ark., Colo., Ga., Kan., Ky., La., Md., N.H., N.D., S.C.,
Tenn., Utah.
33. Ala., Ark., Calif., Colo., Conn., Ga., Ind., Kan., Ky., La.,
Md., Mass., Mich., Nev., N.H., N.J., N.M., N.D., Ohio, Okla.,
Ba., R.I., S.C., Tenn., Tex., Utah, Va., Wash.
34. Ala., Ariz., Ark., Colo., Conn., Ga., Ind., Iowa, Kan., Ky.,
La., Me., Nd., Mass., Mich., Miss., Mo., Nev., N.H., N.J.,
N.M., N.Y., N.D., Okla., Ore., Pa., R.I., S.C., Tenn., Tex.,
Utah, Va., Wash., Wyo.
35. op. cit. 1.
36. Calif., Ind., Me., Mass., Mich., Mo., N.J., N.Y., Okla., Pa.,
Tenn., Wash.
37. Ariz., Ark., Colo., Ga., Ill., Iowa, Kan., Ky., Md., Minn.,
Mont., N.C., N.D., Ohio, Ore., Tex., Va.
38. Conn., Ga., Ky., Ia., Me., Mass.,, Mich., Miss., Mo., N.H.,
N.J., N.Y., R.I., S.D., Tenn., Utah, Wash., W.Va., Wis., Wyo.
39. Ala., Ariz., Ark., Calif., Colo., Idaho, Ill., Ind., Iowa,
Kan., Md., Mont., Neb., Nev., N.M., N.C., N.D., Ohio, Okla.,
Ore., S.C., Tex., Va., Wash.
40. Ala., Calif., Idaho, Ind., Neb., Nev., N.M., Okla., S.C., Wash.
41. Ariz., Ark., Kan., Minn., Mo., Ohio.
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42. Ala., Ariz., Ark., Calif., Colo., Ga., Ind., Kan., Ky.,
La., Md., Mass., Mich., Minn., Nev., N.H., N.C., N.D., Ohio,
Okla., Ore., Pa., S.C., S.D., Tenn., Tex., Utah, Va., Wash.
43. Marygold Melli, "Subdivision Control in Wisconsin," University
'of Wisconsin Law School, 1953.
44. Ala., Cal., Ga., Ky., Mass., Nev., N.D., N.J., N.Y., Tenn.,
Wis.
45. Ala., Ky., N.D., Tenn.
46. Calif., Nev.
47. Mass., N.J., N.Y.
48. Ga.
49. Wis.
50. Ala., Ariz., Ark., Calif., Conn., Ga., Ill., Ind., Iowa, La.,
Me., Md., Mass., Mich., Nev., N.H., N.J., N.M., N.Y., N.C.,
N.D., Ohio, Okla., Ore., Pa., R.I., Tenn., Utah, Va., Wash., Wis.
51. Ala., Ark., Ga., Ill., La., Md., N.H., N.J., N.M., N.C.,
N.D., Ohio, Okla., Tenn.
52. Conn., Iowa, Utah, Va.
53. Ore.
54. Ariz., Me., Mich.
55. Calif., Nev., Wis.
56. Ind., Mass., N.Y., Pa., R.I., Wash.
57. Allen v. Stockwell, 210 Mich. 488, 178 N.W. 27 (1920)
58. Calif., Ind., Ky., Md., Mass., Minn., N.Y., N.D., Pa., Tenn.
59. op. cit. 58 except N.D.
60. Ala., Ariz., Ark., Calif., Colo., Conn., Ga., Ill., Ind., Iowa,Kan., Ky., La., Md., Me., Mass., Mich., Nev., N.H., N.J.,
N.M., N.Y., N.C., N.D., Ohio, Okla., Ore., Pa., R.I., S.C.,
Tenn., Tex., Wash., Wis.
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61. Ala., Ark., Calif., Conn., Ga., Ind., Iowa, Kan., Ky., La.,
Me., Md., Mass., Mich., Miss., Nev., N.H., N.J., N.M., N.Y.,
N.C., Ohio, Pa., R.I., S.C., Tenn., Tex., Wis.
62. Nelson and Aschman, Real Estate and land Planning, Prentice-
Hall, 1957
63. Ayres v. Los Angeles, 34 Calif. 2d 31, 207 Pac. 2d 1 (1949)
64. Brous v. Smith, 304 N.Y. 164, 106 N.E. 2d 503 (1952)
65. Arkansas Statutes Annotated, Vol. 26, Sec. 19-2829
66. Ariz., Mo., Mont., N.D., Ore., Va., Wash.
67. Wash., Mont.
68. Ala., Ark., Calif., Colo., Ga., Ind., Iowa, Ky., Me., Ia.,
Md., Mich., Nev., N.H., N.J., N.M., N.Y., N.C., Ohio, Okla.,
Ore., R.I., Tenn., Va., Wis.
69. Ark., Ga., Ind., Ky., Mont., N.Y., Wyo.
70. See footnote 250 in Table one.
71. Ga., Ill., Okla., Ore.
72. Ariz., Calif., Idaho, Ill., Ind., Iowa, Mich., Nev., N.J.,
N.M., N.Y., Ore., SD., Wyo.,
73. W. Va.
74. Colo., Ind., Ky., Me., Md., Mass., Mich., Minn., N.J.,
N.Y., N.D., Ohio, Pa., Tenn., Tex., Va., Wash.
75. op. cit. 74, except Mich. and Wash.
76. Mich. and Wash.
77. Ala., Ariz., Calif., Colo., Conn., Ga., Kan., Ky., Ia., Me.,
Md., Mass., Mich., Nev., N.H., N.J., N.M., N.Y,, N.C., N.D.,
Ohio, Pa., R.I., S.C., S*D., Tenn., Va., Wash.
78. Ala., Ariz., Calif., Colo., Ga., Me., Md., Mass., Mich., N.H.,
N.M., N.J., N.Y., N.D., Ohio, Okla., Penn., R.I., S.C., Tenn.,
Tex., Va.
79. Conn., Kan., Ky., Ia., Mich., Wash.
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80. Ariz., Colo., Ind., Ky., Mass., Mich., Minn., N.J., N.Y.,
N.D., Wash.
81. Ala., Ark., Colo., Ind., Ia., Md., Mass., Mich., Nev., N.H.,
N.J., N.Y., R.I., Utah.
82. Calif., N.Y., Wis., N.J.
83. "Analysis of Subdivision Control Legislation," Indiana Law
Journal, Summer, 1953, (Author not named)
84. Traton T. Lathrop, "Significance of Subdivision law To Real
Estate Titles, " Wisconsin Bar Bulletin, December, 1956.
Philip Nichols, "A Defense of the Subdivision Control Law and
Proposals for Perfecting It," Massachusetts Law Quarterly July,
1951.
"Wrongful Subdivision Approval by the Plan Commission--Remedies
of the Buyer and the City," Indiana Law Journal, Spring, 1954
(Author not named).
85. Calif., Mass., Mich., Mont., Nev., N.J., Ore., R.I., Wis.
86. Calif. and Wis.
87. Calif. Colo., Ind., Ky., La., Md., Minn., N.D., Pa., S.D.,
Wash.
88. Ark., Calif., Colo., Ga., Ind., Iowa, Ky., Ia., Me., Md.,
Mass., Nev., N.J., Utah., Va., Wis.
89. op. cit. 84, third article
90. A position also taken by the lawyer who wrote the article
cited in footnote 83.
91. Opinion of the Attorney General of the State of California,
No. 53-222, November 13, 1953-
92. Kelber v. City of Upland, District Court of Appeal, California,
November 27, 1957, 318 Pac. 2d 516.
93. Pary Ridge, Illinois.- This case, reported in the March, 1958
issue of "House and Home, " was a ruling by a Circuit Court
Judge, and was not appealed. Park Ridge, and nine other communities
in the Chicago area had been charging a fee of $125-500 per
lot for school purposes. The Park Ridge decision, which cost
the town $125,000 in accrued funds will probably mean a refund in
all the other communities.
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94. Walter Blucher, "Planning Legal Notes," ASPO Newsletter,
June, 1958, page 31.
95. Conn., Ind., Mass., N.J., N.Y., Ore., Pa., R.I., Wash.
96. Almost all statutes refer to the "health, safety and general
welfare." Actually, in my opinion, no mention need be made
about areas that are obviously unhealthy.
"It is obvious that, if land was swamp or bog and was subdivided
for residential purposes, and a map of it offered for approval,
the planning board would have the power to reject such a plat."
In re Lake Secor Development Company, 141 Misc. 913, 916,
252 N.Y. Sup. 809 -(1931)
97. Ala., Ariz., Ark., Colo., Conn., Ga., Ind., Iowa, Kan., Ky.,
La., Me., Md., Mass., Mich., Miss., Mo., Nev., N.H., N.J.,
N.M., N.Y., N.D., Okla., Ore., Pa., R.I., S.C., Tenn., Tex.,
Utah, Va., Wash., Wyo.
98. Ark., Colo., Ind., Iowa, Kan., Ky., La., Me., Md., Mass., Mich.,
Miss., Nev., N.H., N.J., N.M., N.D., Okla., Ore., Pa., R.I.,
S.C., Tex., Va.
99. Ala., Ark., Colo., Ind., Iowa, Kan., Ky., La., Md., Mich.,
Nev., N.J., N.D., Okla., Ore., R.I., S.C., Tenn., Tex., Va.
100. Ark., Ind., Iowa, Nev., N.J., N.D., Ore., R.I.
101. Ark., Colo., Ind., Iowa, Kan., Ky., La., Md., Mich., Nev.,
N.J., Okla., Ore., R.I.
102. Reid Development Corporation v. Parsippany-Troy Hills,
10 N.J. 229, 89 Atl.2a 667 (1952)
103. Kling v. City Council of Newport Beach, 317 Pac. 2d 708 (1956)
104. Iowa and Md.
105. See footnote 255, Table one.
106. See Table one "other planning implications"
107. op. cit. 8, article number one
108. See footnote 56, Table one.
109. See footnote 173, Table one.
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110. Ga., Ind., La., Me., Md., Nev., N.C., N.D., Okla., Ore.,
R.I., Tenn., Wash.
111. Ala., Ariz., Ark., Colo., Ind., Ky., Md., Okla., S.C.
APPENDIX--TABIE ONE
This appendix, which consists of the two pages of 'Table one,
and the explanatory footnotes that follow it, is a detailed survey
of the enabling legislation for subdivision control for all states
having such control in 1958.
An "X" on the chart indicates a positive answer. A footnote
reference number indicates a need for more detailed information
and does not necessarily mean "yes.
The numbers on the chart that are underlined do not refer
to a footnote, but are real numbers.
Many value judgments were necessary in compiling this table......
especially in the areas of dedicationg.ond this should be considered
in reading the table.
Home Rule
Nineteen states in the survey have constitutional provisions
for the compilation of home rule charters by their municipalities.
"enerally speaking, home rule grants freedom to conduct "municipal
affairs." While most enabling acts for subdivision control are
general laws covering the entire state, the specific provisions of
the acts, especially in areas of administration, might potentially
be altered by a local charter and the existence of home rule should
be considered in reading this table.
Almost all states have legislative home rule provisions for
certain cities and a generalization about such rules would be
difficult.
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States with constitutional home rule are marked with a
blurred "H" on the table.
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FOOTNOTES FOR TABIE 1
1. Any town, city, or county my make master plan and subdivision
regulations.
2. "Subdivision means the division of a lot, tract or parcel
into two or more lots, plats, sites or other divisions of
land for the purpose, whether immediate or future, of sale
or of building development."
3. The legislation is enabling and says that such regulations may
control extent of improvements, streets, and other facilities.
This generalization would permit the locality to be as lax
or as stringent as they desire, bound only by their respons-
ibility to the courts for reasonableness.
4. The statute authorizes control by counties of subdivision in
contemplation of sale by reference to a plat, but only of land
located within three miles of the corporate limits of any
city of 20,000 or more. However, if the city desires that
the streets of the tract shall conform to the streets of the
city or an adopted plan, it may at its cost project the lines
of its streets to the outer boundary of a subdivision. It
may also recommend to the subdivider changes in his tentative
plat relating to location or dimension of streets, parks, or
property intended to be devoted to the use of the public,
and may appear before the county board of supervisors with
respect to compliance with the city's recommendations.
5. Subdivision is defined as a division into five or more parcels
for present or future sale.
6. In Arizona, a landowner who wishes to subdivide files a
statement of intention and a plat or map with the Board of
Supervisors or the governing body. The city then must show
cause why the subdivision should not take place. The law is
mainly intended to stop fraud.
7. Board of Supervisors or Real Estate Commissioner.
8. Arizona has a statute that prohibits the filing of any sub-
division plat of "lands or lots situated within or adjacent
to an incorporated city or town or suburb thereofY unless the
plat has been approved by the local legislative body, but
neither kind nor degree of control is specified.
9. The planning commission has exclusive pawer, but legislative
body can overide by a majority vote.
10. No subdivision may have the same name as another subdivision
or town or county, no two streets are named the same in one
town or county or subdivision,
11. Arkansas states that "By the developer at his own expense"
and covers "the design and layout of the subdivision including
standards for lots and blocks, street right of way, street
and utility grades and other similar items. The developer
pays for street grading and paving, curbing, sidewalks, gutters,
water and storm and sewer mains, street lighting and other
amenities."
12. "When a proposed subdivision does not provide an area or
areas for a community or public facility based on the plan
or plans in effect, the regulations may provide for reasonable
dedication of land for such public or community facilities,
or for 'a reasonable equivalent contribution to be used for
the acquisition of facilities that serve the subdivision."
13. The enabling act gives the locality(lst and 2nd class cities)
the power to stop all metes and bound transactions.
14. Arkansas has one of the best penalty clauses in the country:
"Violations of any provisions of ordinances and regulations
adapted to carry out the intent of the plan or plans shall
be considered a misdemeanor, each day's violation shall be
considered a separate offense.
The legislative body may enjoin any individual or property
owner who is in violation of a planning ordinance to prevent
or correct such violations. Any individual aggrieved by a
violation of a planning ordinance may request an injunction
against any individual or property owner in violation of a
planning ordinance, or may mandamus any official to enforce
the provisions of the planning ordinance."
15. The 1957 Arkansas act gives all the planning powers vested
in the municipality to the county also. This not to overide
the powers of the municipality. Arkansas also has metro-
politan planning powers.
16. Any parcel less than five acres abutting on a dedicated
street or highway, the dividing of which requires no street
opening or widening and any parcel or parcels one acre or more
whose tentative map has been approved as to street widths
and alignments, drainage provisions and lot design.
Other exclusions are cemeteries and "leasing of apartments
or store or similar space within an apartment building,
industrial building or trailer park." It also specifically
excludes mineral, oil and gas leases. Agriculture land of
twenty acres or over is also excluded.
17. Improvement recuirements and design standards are specifically
vested in the municipality subject to Superior Court review
for reasonableness.
18. "One of the main purposes of the Subdivision Map Act is
to require subdivider to do original work of placing streets
-- __ -A MQW - - -11 .-- .1 -__ - __ - 11.11 , ___ - -
in proper condition before maintenance thereof is taken over
by the city or county, and to relieve public to this extent
of burden that would otherwise exist." Hoover v. Kern County
(1953) 257 p.2d 492, 118 C.A. 2d 139.
19. "Conceding that the raising of funds for the construction
of drainage facilities and the purchase of park and school
sites is a matter of municipal concern, nevertheless, the
city has no authority to require payment thereof as a con-
dition precedent to the approval of a subdivision map"......
"No authority is conferred to levy any taxes or impose any
fees to finance improvements contemplated by such plans"
(master plan). Mike Kelfer v. City or Upland. Sup. Ct. of
Cal. Opinion No. 80716. (1956).
"The Subdivision Map Act does not authorize a board of
supervisors of a non-chartered county to require a subdivider
either to donate to an appropriate school district property
within the subdivision for school building purposes or to
pay to the school district $50 for each lot within the
subdivision and the board of supervisors may not adopt an
ordinance requiring such dedication of property or payment
of such a fee from a subdivider." Opinion of Attorney General
No. 53/222 Nov. 13, 1953.
20. The California law is very complicated and changes yearly.
21. From a consideration of the entire statute, it is manifest
that the legislative intent was to prevent fraud and exploit-
ation in the sale of subdivisions, or parts thereof, protection
of the public, and as a declaration of public policy of
the state. 10 Ope. Atty. Gen. 203.
22. "Where owner of a large parcel of land employed a surveyor
to survey the parcel into ten separate lots, and the owner
conveyed the lots by three conveyors to members of his family,
who immediately reconveyed the lots to third persons, and
the members of the owner's family acted as his agents in the
transaction, the transactions constitute violations of the
Subdivision Map Act." 27 Ops. Atty. Gen. 223.
23. "Such regulations may provide for the proper arrangement of
streets in relation to other existing or planned streets and
to the master plan, for adequate and convenient open spaces
for traffic utilities, access of fire fighting apparatus,
recreation, light and air, for the avoidance of congestion
of population, including minimum area and width of lots."
24. All area is within the corporate limits of a municipality.
25. A division into three or more parcels or tracts for the
purpose, whether immediate or future of sale or building
development.
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26. Development for agricultural purposes is excluded.
27. "Such regulations shall provide that the land to be subdivided
shall be of such character that it can be used for building
purposes without danger to health; that proper provisions
shall be made for water, drainage and sewerage; that the
proposed streets are in harmony with existing or proposed
principal thoroughfares shown on the development plan"......
The statute also provides for safe intersections, proper
street widths, open space for parks and playgrounds and
standards for improvements and utilities.
28. The Connecticut law was revised in 1947.
29. There are two exclusions to the definition of subdivision
in the Georgia code. "The combination or recombination of
portions of previously platted lots where the total number
of lots is not increased and the resultant lots are ecual to
the standards of the community" and "the division of iand
into parcels of five acres or more where no new street is
involved."
Note: This first exclusion could be a loophole in the
Georgia law. Lots can be shuffled under this act after
approval by the planning commission. db
30. "Such regulations may provide for the harmonious development
of the municipality and the county; for the coordination of
streets within subdivisions with other existing or planned
streets or official map streets; for the size of blocks and
lots; for the dedication or reservations of land for streets,
school sites, and recreation areas and of easements for
utilities and other public services and facilities; and for
a distribution of population and traffic which will tend to
create conditions favorable to health, safety, convenience,
prosperity, or general welfare.
Such regulations may include requirements as to the
extent to which and the manner in which streets shall be
graded, surfaced and improved, and water, sewers, septic
tanks and other utility mains, piping connections or other
facilities shall be installed as a condition precedent to
the approval of the plat."
31. The Georgia act is new (1957).
32. Georgia has a list of intent for subdivision control.
"The public health, safety, morals and general welfare
require the harmonious, orderly and progressive develop-
ment of land within the cities and counties of the state.
In furtherance of this purpose, regulations of the sub-
division of land by municipal and county governing author-
ities is authorized for the following purposes, among
others: (1) To encourage the development of economically
sound and stable communities; (2) to assure the provisions
of required streets, utilities, and other facilities and
services to new land developments; (3) to assure the adequate
provision of safe and convenient traffic access and circulation,
both vehicular and pedestrian, in new land developments; (4) to
assure the provision of needed public open spaces and building
sites in new land developments through the dedication or
reservation of land for recreational, educational and other
public purposes; and (5) to assure, in general, the wise
development of new areas, in harmony with the master plan
of the community." (Georgia Acts 1957 pp. 420, 432.)
33. If a planning commission exists all plats must be referred
to it for its comment and recommendations.
34. Idaho has no subdivision enabling act as such. The establish-
ment of a planning commission to make recommendations was
done in 1935 and has not been amended since. All enforcement
is in the platting act. This act has revisions through 1957.
It apparently prohibits metes and bound transactions.
35. "To provide for the health, safety, comfort and convenience
of the inhabitants of the municipality and contiguous
territory, such plan or plans may establish reasonable
standards of design for subdivision and for resubdivision
of unimproved land and of areas subject to redevelopment,
including reasonable recuirements for public streets, alleys,
ways for public service facilities, parks, playgrounds, school
grounds and other public grounds."
36. The Illinois act is very general. The only reference to the
planning commission prerogative to subdivision regulations
is found in footnote 35. This statement also implies the
municipality's right to improvement standards and utility
provisions.
37. The governing body may delegate this power of plat approval
and when a planning commission exists, that is the case.
38. "The plat of land situated within the area affected thereby
shall conform to the official plan, or part thereof."
39. Less than five acres, five acres and larger and "not involving
any new streets or easement of access, or the sale or exchange
of existing parcels or tracts of land, or the division of
lots and blocks in recorded subdivisions are exempted from
this act."
40. Illinois act is the old platting law of 1921 with a few
revisions made in 1943 and 1955. The real power of sub-
division control lies in the simple statement in footnote
35. This is enabling legislating at its simplest. It
also makes for a heavy court docket. Illinois has had about
300 or 400 specific subdivision cases. Ninety-five percent
of them are on the problem of dedications.
41. The Iowa law is also general in its enabling powers. The
filing of plats etc" is required but the statute says that
the council "may reruire the owner of the land to bring all
stzeeets to a grade acceptable to the council and may also
reouire the installation of sidewalks, paving, sewers, water,
gas, and electric utilities before the plat is approved."
This clause seems to imply design and standards control.
42. "Said plats shall be examined by such City Council and the
City Planning Commission, where such exists, with a view to
ascertaining whether the same conform to the statutes relating
to plats within the city and within the limits prescribed by
this section, and whether streets, alleys, boulevards, parks
and public spaces shall conform to the general plat of the
city, and conduce to an orderly development thereof, and not
conflict or interfere with the rights of way or extensions
of streets or alleys already established, or otherwise
interfere with the carrying out of the comprehensive plan,
in case such has been adapted by such city."
43. The one mile provision is for cities of 25,000 or over.
44. Three or more.
45. In Iowa the final acceptance of the plat by the governing
body is the acceptance of all dedications listed on the
plat.
46. "Every plat shall be accompanied by a complete abstract of
title and an opinion from an attorney at law showing that
the fee title is in the proprietor and that the land platted
is free from incumberances "--other than improvements bond--
a statement that it is free from taxes and judgments is also
required.
47. The basic Iowa law goes back to the platting laws of the
late 1800's but minor changes seem to be made yearly.
48. Iowa seems to have passed some legislation to ease sub-
dividers. A 1955 law says that the assessments of the
individual lots shall be a division of the assessment of the
whole, and that after the lots are sold to the new owners,
then they are assessed under the existing law as individual
lots.
49. Lige many other states, the Kansas legislation, gives a general
coverage area for the regulations: "Such rules and regulations
shall provide for the harmonious development of the city and its
environs; for the proper location and widths of streets, for
building lines, open spaces, safety and recreation facilities,
and for the avoidance of congestion of population including
minimum width, area, and depth of lots.
Such regulations shall also provide the extent to which and
the manner in which streets shall be graded and improved,
and shall also include the extent to which water, sewer, and
other utility mains and piping or connections or other
physical improvements shall be installed.
This section of the enabling statute was amended in 1957.
50. Apparently the regulation of subdivisions in Kansas is given
only to those cities that have a planning commission. All
other cities come only under the older platting laws whose
focus is the accurate and proper registration of deeds rather
than the provision of subdivision improvements.
51. The laws reflected here are specifically written for 1st class
cities. This category in Kansas includes cities generally
over 60,000 population. Cities of the 2nd and 3rd class have
the power to establish a planning commission, but the encom-
passing power of footnote 49 is apparently not given to them.
52. The power to regulate subdivisions is given only to those
cities having a planning commission.
53. In Kentucky, subdivision regulations are an integral part of
the mster plan. All power given to the plan is apparently
given to the regulations.
54. First class cities and Jefferson County are apparently limited
in control to the corporate limits. Second class cities have
a three mile protective ring, and 3rd, 4th, 5th and 6th class
cities have a five mile ring.
55. Regulations may cover: Method of plat submission; proper
arrangement of streets, roads and highways; adequate and
convenient open spaces for traffic, utilities, recreation,
light and air, and access for fire fighting equipment; width
and area control of lots (population congestion) and the
extent of standards for streets and improvements.
Second class cities have the further power to facilitate
the adequate provision of transportation, water, sewerage,
schools, parks, playgrounds or other public requirements.
56. While the Kentucky statute has no variance clause as such,
it comes very close. In my opinion, it would be an advantageous
state to attempt subdivision regulations by districting.
Zoning and subdivision regulations are both a part of the
master plan.
Para. 3 of chapter 100.360 states, "All plans, maps,
regulations, (underlining mine) and restrictions adopted by
the commission shall be made in accordance with a comprehensive
design...etc......all regulations and restrictions shall be
made with reasonable consideration of the character of each
zone or district affected, and its peculiar suitability for
particular use."
Under POWERS OF THE COMMISSION, and not necessarily referring
to zoning, the law states, "All regulations and restrictions
shall be uniform for each class or kind of buildings throughout
each zone or district, but the regulation or restrictions -in
one zone or district may differ from those in other zones
or districts."
57. The Kentucky laws for planning were completely rewritten
in 1942 and are generally still in effect.
58. Indiana is a good example of the difference between mandatory
and permissive legislation as reflected in the "shall"
and "may" provisions of the statutes. The commission shall
determine if the plat provides for contiguous streets, minimum
widths, depths and area of lots. These are apparently
mandatory depending on the particular governing body. The
statute further states that the commission may require graded
and improved streets, water, sewerage and other utilities,
essential municipal services and school and recreation
facilities. The latter is apparently permissive.
59. The Indiana statute lays down a broad -area of control. Five
areas are mandatory and five are permissive. (see footnote 58)
"The Commission shall determine if a plat provides for:
a. Coordination of subdivision streets with existing and
planned streets or highways.
b. Coordination with and extension of facilities included
in the master plan.
c. Establishment of minimum width, depth and area of lots
within the subdivision.
d. Distribution of population and traffic in a manner tending
to create conditions favorable to health, safety, convenience
and the harmonious development of the city or the county.
e. Fair allocation of the areas for streets, parks, schools,
public and semi-public buildings, homes, utilities,
business and industry."
"As a condition of approval of a plat the commission may
specify:
a. The manner in which streets shall be laid out, graded, or
improved.
b. Provisions for water, sewage, and other utility services.
(the statute definition of "utility" is any facility used
in rendering service which the public has a right to demand.)
c. Provisions for schools.
d. Provisions for essential municipal services.
e. Provision for recreational services."
60. The power to pass on plats is exclusive only after a master
plan, or part, and a subdivision ordinance are completed and
approved by the legislating body.
61. The provision in footnote 59 that a commission may provide for
schools might be strongly interpreted as permission to require
a fee in lieu of dedication for schools.
62. Sec. 53-756 states that safety from fire, flood and other
dangers may be secured.
63. Sec. 53-756, para. 6 gives a purpose of the law: "To divide
the city or county into districts of such kind, character,
number, shape and area as may be deemed necessary to carry
out the purposes of this section."
This strongly indicates that subdivision regulation
by district is legal in Indiana...especially when coupled
with letter "e" in the first list under footnote 59 of this
appendix.
64. Reasonable time.
65. Any statute as liberal as the Indiana one could be used to
stop growth if so desired by a community.
66. Indiana wrote its planning law in 1942 and stands even today
as one of the outstanding in the country. The law is well
covered in "Wrongful Subdivision Approval by the Plan Commission:
Remedies of the Buyer and the City," Indiana Law Journah
29: 408-429, Spring, 1954.
67. "Such regulations my provide for the proper arrangement and
widths of streets in relation to other existing or planned
streets and to the master plan, for the adequate and convenient
open spaces for traffic, vehicular parking, utilities, access
of fire fighting apparatus, recreation, light and air, and for
the avoidance of congestion in population, including minimum
widths and area of lots.
Such regulations my include provision as to the extent
to which roads, streets and other ways shall be graded and
improved and to which water and sewer and other utility mains,
piping, or other facilities shall be installed as a condition
precedent to the approval of the plat."
68. "Such regulations my provide for the proper arrangement of
streets, in relation to other existing planned streets'and to
the master plan, for adecuate and convenient open spaces
for traffic, utilities, access of fire fighting apparatus,
recreation, light and air, and for the avoidance of congestion
of population, including minimum widths and area of lots.
Such regulations my include provisions as to the extent
to which streets and other ways shall be graded and improved and
to which water and sewer and other utility mains, piping, or
other facilities installed as a condition precedent to the
approval of the plat."
NOTE: In differentiating between footnote 67 and 68, notice the
difference the omission of "or" makes in line two.
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69. The possibility of subdivision districts exists in the Maryland
law. In the section recommending the division of the city
into districts, no mention is made of zoning.
70. Although not written into the section on subdivisions,
Maryland, like Iowa, provides that the assessment on a sub-
division shall be the same as the un-subdivided assessment
until the individual lots are sold.
71. Same as footnote 67, except the provision is not made for
vehicular parking.
72. Any subdivision of land.
73. The Michigan law apparently has no penalty clause, except
to say that an unapprovfd plat shall not be recorded.
However, a 1942 opinion of the Michigan Attorney General
(no. 24165) stated that "Such plans are not to be recorded,
but merely filed and processed in the same manner as other
instruments and entered in the registration reception book."
hmmm .... db
74. The planning provisions of this act were written in 1931
and have not substantially been amended since. However, the
old platting law, listed-below, is in constant revision.
An article referring to platting in Michigan has no mention
of the word planning.
75. Like the Real Estate Act of California, the Michigan Plat
law is not specifically a subdivision control law. Again,
like California, it stands as the second blast of a legal
control for all the state over subdivisions. The law is
mandatory and in several instances lays down laws that are
much more stringent than the Planning Act. This law(the
plat act) was re-written in 1954 and is therefore 23 years
newer than the Planning Act.
76. The plat law states that the plats must be approved by the
County Plat Board, the County Road Commissioner, or the
governing body of the city, village or township, depending
on the location and use of the land. Board of Health enters
the picture in some cases.
77. The plats must conform to all plans that have been adopted
for all highways, streets and alleys, in location and width.
78. A subdivision is a division into five or more lots over any
period of time.
79. Areas over ten acres are excluded from the definition of
subdivision.
80. The minimum lot size is limited to 60 ft. in width at a distance
of 25 ft. from the front of the lot or 50 ft. where lots
diminish from front to rear. Where public sewers are installed
50 ft. is all right.
81. Standards may not be reouired that are greater than county
road standards.
82. Sidewalks are specifically mentioned as recuired where lots
platted are less than 60 ft. at the sidewalk line.
83. "Nowhere does any provision of law require the would be
platter of land to donate or deed, without consideration,
areas of land within the plat to a municipality for public
purposes as a condition precedent to approval of the plat....
nor would such municipal regulation be valid and enforceable
if one were to be enacted." Op. A. G., No. 2679, 6 August, 1956,
(Mich.)
84. Streets entering county roads may be checked for safety.
85. May re-uire the approval of as many as five different bodies.
86. Evidently the Plat Law is the most important law in Michigan
in relating to subdividing. In an article on subdividing
in the Feb. 1957 Michigan State Bar Journal, the word planning
or planning commission was not even mentioned. The same is
true for the opinion of the Attorney General, part of which
is listed in footnote 83.
87. In 1933 Minnesota adopted their enabling legislation for the
control of subdivision. The legislation was almost exbatly
like that of Maryland, Louisiana, and Michigan today in form.
However, the legislation only applied to cities of the first
class having more than 35% of its land area in unplatted
land. By 1953 this entire act applied only to the city of.
Duluth. (See comments by Orville C. Peterson, attorney for the
League of Minnesota Municipalities in Minn. Stat. Ann. vol. 24
pages 53-80.) The enabling act was therefore not even included
in the 1953 Minnesota Statutes.
Minnesota has legislation for county subdivision codes,
zoning, regional planning, metropolitan planning (new), which
simply says, "if you want to file a plat, or dedicate property,
you must do it this way," Minnesota in 1958 has no enabling
legislation for subdivision codes.
88. The Mississippi law is general in its enabling powers. It
says in part: An authorization of a planning commission,
preparation of a master plan including subdivision regulations
and "the Board of Supervisors may order that no plat of a
subdivision of land be recorded until it has been approved
by the Board of Supervisors and shall have the power to
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reouire installation of utilities and laying out of streets
in subdivisions or acceptance of performance bonds in lieu
thereof."
89. The Mississippi act has no penalty clause; municipalities have
the power to enforce.
90. Only minor mention is made in the laws regarding subdivision
codes for cities in Missouri. It generally states that the
power to control exists. Until 1957 cities located in counties
of less than 10,000 were unable to have planning because of
the limited home rule conditions. In 1957 this problem was
eased. Generally "as matters stand .at this time, the state's
subdivision policies are shaped and enforced by F. H. A.
and V. A. through their mortgage practices." W. G. Roeseler,
"Current Planning and Zoning Legislation for Cities and Counties
in Missouri," University of Kansas City Law Review Spring, 1956.
91. The Montana law is basically a platting law, with the exception
of the singular provision for parks; the law only controls
layout of streets.
92. If the city has a commission-manager form of government, then
plats are submitted to the Director of Public Service.
93. If commission and manager form, jurisdiction is three miles
outside corporate limits.
94. One-ninth of the platted area (which may be reduced by the
government to one-twelfth,) exclusive of streets and alleys,
must be dedicated to the public for parks and playgrounds.
Excepted from this requirement is the subdivision of "any
tract of land in small tracts, such as orchard tracts, vineyard
tracts, acreage tracts, suburban tracts or community tracts,
or small areas less than the United States legal subdivision
of ten acres."
95. This law is still basically the 1921 plat law.
96. Nebraska has no actual subdivision enabling act. This law is
a plat law and has seen no major revision since 1929.
97. The only real reauirement is that streets conform as nearly
as possible to existing streets in width, name and specification.
98. In metropolitan or first class cities the control over plat
approval extends three miles beyond the incorporated area.
99. Any city over 15,000 must form a planning commission. Cities
under may form them but if they deem this formation inadvisable,
they still must perform through their legislative branch the
functions of the enabling act.
100. In Nevada, like California, all cities and counties must adapt
subdivision codes.
101. Legislative body may overrule planning commission by majority
vote of its full membership.
102. A. Not a subdivision if all the following hold:
1. less than five acres.
2. abuts on dedicated street or highways.
3. street opening or widening is not required.
4. lot design meets the approval of governing body.
B. Not a subdivision if parcels are ten acres or more, a
tentative map of which has been submitted to the governing
body and has been approved for street alignment, width,drawings and lot design.
C. Cemeteries are excluded.
D. Agricultural land of ten acres or more not involving street,
road, or highway openings or widenings or easements of any
kind is excluded.
NOTE: These exclusions are similar to the California Map Act
and in many cases are even more strict.
103. "Local ordinances may prescribe detailed regulations which
in addition to the provisions of this chapter would govern
matters of improvements....etc."
104. Provisions are made in the master plan for streets, recreation,
public buildings and land use, and the subdivision regulations
must conform to this plan; therefore dedications are assumed.
105. The first requirement of the master plan says "Community
Design. Standards and principles governing the subdivision
of land and suggestive patterns for community design and
development."
106. Apparently subdivision regulations according to districts
would be legal in Nevada. The law states that within a
city, county, or region, districts may be set up and that among
other things they may regulate land and structure.
"Such regulations shall be designed to:
a. lessen congestion in the streets.
b. secure safety from fire, panic and other danger.
c. promote health and general welfare.
d. provide adequate light and air.
e. prevent the overcrowding of land.
f. avoid undue concentration of population
g. facilitate the adequate provision of transportation,
water, sewerage, schools, parks, and other public
requirements."
Section g. would seem to pertain to subdivision districts.
107. Final plat must be approved or disapproved at next meeting
or within ten days of filing or plat is deemed approved.
108. Although patterned after California, the Nevada statute gives
a good solid footing for local control and sound checks to
that control.
109. "Any such ordinance may exempt from the requirement of local
municipal approval subdivisions wherein the number of new
lots is less than a designated number, or plats that do not
involve new streets, or such other classes of subdivisions os
such ordinances may designate."
110. The New Jersey act specifies that "This act shall be construed
most favorably to municipalities its intention being to give
all municipalities the fullest and most complete powers
possible concerning the subject matter hereof."
111. Areas for schools, drainage rights of way, parks or playgrounds
and their location and sizes are reserved for one year after
plat recording if such areas are shown on the master plan,
or other official plan.
112. Exclusions from subdivision definition:
a. divisions for agricultural purposes where the division
is three acres or larger.
b. divisions of property by testamentary or intestate
provisions, or divisions of property upon court order.
NOTE: a and b only if no new streets are recuired.
113. The tone of the New Jersey statute and the number of areas
of control, the flood, health, and safety provisions all go to
affirm that a subdivision could be stopped in New Jersey for
general reasons of public interest although no case exists
on the matter. db
114. Any of the following may be required and their standards
specified: street grading, pavement, gutters, curbs, sidewalks,
street lighting, shade trees, surveyors monuments, water mains,
culverts, storm sewers, sanitary sewers or other means of
sewage disposal, drainage structures, and such other subdivision
improvements as the municipal governing body may find necessary
in the public interest.
115. Dedication of land for items in footnote 114 is assumed.
116. The master plan of which the subdivision regulation is an
implement may control "conservation, water, forest, soil,flood control and other like matters."
117. The Planning Board may refer the plat to the governing body
for approval.
118. The Planning Board may give a tentative approval which is good
for three years. This guarantees that the general terms and
conditions upon which the tentative approval was granted will
not be changed.
119. This statute seems to overload the non-professional citizen
Planning Board. There seems to be no need for the board to
check subdivision.plats that do not come under the definition
of subdivision. This could be done by a clerk at the court
house. db
120. Rewritten in 1953, the New Jersey law is among the best in
the country. It is certainly one of the strongest in terms
of planning principles.
121. The requirement for plat approval is mandatory, but the
establishment of a planning commission to approve plats is
permissive.
122. Three miles outside corporate limits.
For city of 25,000 or more--five miles.
123. In cities of 50,000 or less a subdivision is three or more
lots. 50,000 or more is two or more.
124. "Such regulations may include requirements as to the extent
to which and the manner in which streets shall be graded
and improved and water, sewer and other utility lines, piping,
connections or other facilities shall be installed as a
condition precedent to the approval of the plat."
125. "Such regulations may.....provide for a distribution of population
and traffic which will tend to create conditions favorable to
health, safety, convenience or prosperity and general welfare."
126. Unless the plat has been properly approved it is unlawful
for any municipality in New Mexico or any public utility
company to serve or connect said land, or any part thereof
with any public utilities such as water, sewer, lights, gas,
etc. and if they are so connected the municipality can require
them to be disconnected.
127. The New Mexico act was written in 1947.
128. In New York the planning commission has the right to approve
or disapprove plats. No ordinance is required or standards
for specific approval demanded. The enabling act is general
enough to permit almost any control that could be judged
reasonable by a court.
129. "For the purpose of providing for the future growth and
development of the city and affording adequate facilities
for housing, transportation, distribution, comfort, convenience,
safety, health and welfare of its population, the body creating
such planning board may by ordinance or resolution authorize
and empower the planning board to approve plats showing new
streets or highways."
130. In New York law, there is no requirement for any document
of regulations.
131. From the quotation in footnote 129, apparently the definition
applies only to those subdivisions requiring a new street
or highway.
132. Planning board may require: "Width, grade and location of
streets and highways; adecuate light and air; access to land
and buildings of fire equipment; the land should be of such
character that it can be used safely for building purposes
without danger to health or peril from fire, flood or other
menace; monument placement; reasonable size and suitable
location of parks and other recreation uses; that all streets
or public ways are suitably graded and paved and that sidewalks,
street lighting standards, curbs, gutters, street trees,
water mains, sanitary sewers, fire alarm cables and necessary
ducts, fire boxes and storm drains or combined sewers shall
be installed all in accordance with standards, specifications
and procedure acceptable to the appropriate city department."
NOTE: The board may require or waive any of the above for
each subdivision on its own requirements.
NOTE: The requirements for the fire alarm systems were added
in 1953.
133. The opening sentence of the requirement and control list
states that "plats shall show in proper cases and when
reouired by the Planning Board a park or parks suitably
located for playgrounds or other recreation purposes."
134. "In making such determinations regarding streets, highways,
parks and required improvements, the Planning Board shall take
into consideration the prospective character of the develop-
ment, whether dense residence, open residence, business
or industrial.
The New York law requires no firm subdivision regulation.
If it did, the only way such a regulation could be written
and still conform to the above requirement of the enabling
act would be to subdivide by districts and have several sets
of subdivision regulations.
135. In my opinion the New York law puts much too much discretionary
pover in the hands of a citizen body. No regulation is
required. Specifications can be administered or waived at
the discretion of the board and the subdivider can never know
what will or will not be required of him. The evil of too
lax recuirement is as bad as too stringent requirements,
and both can be envoked under the New York law.
136. The New York law is still essentially as it existed in 1938,
with new requirements, such as the fire alarm system, being
added when necessary.
137. Even though the North Carolina law is new, (1955) it still
more closely approximates a platting statute than subdivision
control. Even though it controls lot sizes, it still requires
no improvements other than easements for streets and utilities.
The tone of footnote 138 reads like a plat law.
138. "Such ordinances may provide for the orderly development of
the municipality and its environs; for the coordination of
streets within proposed subdivisions with existing or planned
streets or with other public facilities; for the dedications
or reservations of rights of way or easements for streets and
utility purposes; and for the distribution of population and
traffic which shall avoid congestion and overcrowding, and which
shall create conditions essential to public health, safety
and general welfare.
Such ordinances may include requirements for the final
plat to show sufficient data to determine readily and reproduce
accurately on the ground the location, bearing, and length
of every street and alley line, lot line, easement boundary
line and other property boundaries including the radius and
other data for curved property lines, to an appropriate accuracy
and in conformance with good surveying practice."
139. Following are excluded from definition of subdivision:
a. combination of previously platted lots where the total
number is not increased and the resultant lots are
equal to or exceeding the standards of the municipality
in subdivision regulations.
NOTE: This loophole permits shuffling of lots after plat
approval. db
b. land greater than five acres where no street is involved.
c. public acquisition of right of way.
d. the division of a tract in single ownership whose
entire area is no greater than two acres into not more
than three lots where no street is involved and where
the resultant lots are equal to or exceed subdivision
regulation design standards.
14o. Because of the charter and home rule power of North Carolina
the state act does not reflect the control of subdividing in
North Carolina. The act specifically excludes 53 counties
from the act and also states that the act is intended to be
supplementary and not to overrule the planning laws already
in force by municipalities.
141. Dedications are subdivision regulation prerogative--acceptance
is Planning Commission's.
142. "Before the approval of a plat, the Planning Commission and
the governing body shall take into consideration the pro-
spective character of the development and of the surrounding
area. t This statement from the North Dakota laws, coupled
with the requirement for regulations seems to imply the potential
of subdivision districts.
143. The Ohio law is extremely complex. My limitations are apparent
in the analysis of a law of this complexity. With overlapping
jurisdictions, home rule charter, platting law and planning
law, county, and regional enabling legislation, mayshall,
approve, adopt, and other such provisions found in the Ohio
law, it is necessary to limit this analysis to municipal
corporations which have availed themselves of the enabling
legislation to establish a planning commission (a 1957 law
permits any unit from the village up to establish such a
commission).
144. The powers of plat approval and subdivision control exist in
Ohio if there is no planning commission. In this case the
legislative approval is necessary.
145. Exclusions are unit over five acres if no new street is
involved and exchanges between adjoining lot owners if such
exchange does not create new building sites.
146. Additional Ohio definitions of subdivision include: The
improvement of one or more parcels of land, for residential,
commercial or industrial structures or groups of structures
involving the divisions or allocation of land for the opening,
widening or extension of any street or streets, except private
streets serving individual structures.
Also
The division or allocation of land as open spaces for common
use by owners, occupants or lease holders or as easements
for the extension and maintenance of public sewer, water,
storm drainage or other public facilities.
147. "Such rules and regulations may establish standards and
specifications for the construction of streets, curbs, gutters,
sidewalks, street lights, water mains, storm sewers, sanitary
sewers and other utility mains, piping and other facilities,
may reqtuire complete or partial installment of such improvements
and may make installation a condition precedent to sale or
lease of lots or issuance of a building permit."
Another section of the law states that lot size may be
controlled but puts a minimum of 4800 square, feet on the
control.
148. New enforcement power was put into the Ohio platting law in
1955 when a fine of 500 dollars for each lot disposed of with
intent to violate the subdivision law was included in the act.
Loophole here is the commission's responsibility to establish
intent. Failure to comply with the regulations, though, can
cause a fine of $1000.
149. The Oklahoma enabling statute is only for cities of 160,000
or more. The old platting law of 1923 still permits cities
of less population to have a planning commissioner and to
approve plats.
150. The regulations may provide for tentative approval prior to
completion of requirements and the right to revoke approval
if recuirements are not met.
151. Any metes and bound description of five acres or less can
not be recorded unless specific approval is given by the
planning commission.
152. While this statute has no variance clause as such, with
principles to work with, the fact that the planning board
cat waive a requirement or pass the subdivision with no
requirements gives them a variance power.
153. The establishment of a planning commission and subsequent
approval of plats under the statutory limitations is enabling,
but the approval of plats by the governing body is mandatory
and the following must be confirmed before approval:
a. no name of a subdivision shall sound the same or be
the same as any other subdivision name in the county
except for the words town, city, place, court, addition etc.
b. all plats must continue the block numbering system.
c. the streets and alleys must be laid out so as to conform
to the adjoining property, unless the planning commission
or governing body deems it in the public interest to
change the street pattern.
d. streets and alleys must be dedicated to public use
without any reservation or restriction whatsoever.
e. the name must be proper and comply with the statute.
f. all taxes and assessments have been paid.
154. Oregon's pattern seems to be to bring the old plat law up
to date to cope with the subdivision problems.
155. Standards, if considered necessary to carry out development
patterns or plans, and to promote the public health, safety
or general welfare, may be adopted. Such standards may include,
taking into consideration the lodation and surrounding area
of the proposed subdivisions, requirements for the placement
of utilities, for the width and location of streets or for
minimum lot sizes and such requirements as the governing body
considers necessary for lessening congestion in the streets, for
securing safety from fire, flood, pollution or other dangers,
for providing adequate light and air, for preventing overcrowding
of the land or for facilitating aderquate provision of trans-
portation, water supply, sewerage, drainage, education,
recreation or other needs.
156. The legislative body may appoint any agency to handle the
subdivision plat approvals. The law, though, is set up for
a planning commission.
157. In order to adopt regulations that conformed with footnote
155, it would be necessary to have subdivision regulations
by districts.
158. "Subdivision means to partition & parcel of land into four
or more parcels of less than five acres each, for the purpose
of transfer of ownership or building development, whether
immediate or future, when each parcel exists as a contiguous
unit...... "t
NOTE: A county or city may adopt regulations like footnote
155 for any partitioning of land not included in the above
definition. They may not be more stringent than footnote
155, however.
159. The powers of footnote 155 are general enough to cover any
reasonable requirement deemed necessary by the planning
commission.
160. Among the areas of control listed in footnote 155 are education
and recreation. The courts might consider such a fee
reasonable in this situation.
161. Apparently the builder in Oregon has no time protections
other than the courts on grounds of reasonableness.
162. A 1914 court ruling said "This section does not prevent
passage of title to lots sold contrary to its provisions."
Kern v. Feller, 70 Or. 140, 140 P,735.
Also
"A recorded plat is presumed to be fully executed."
Bernard v. Willamette Box & Lumber Co. (1913) 64 Or. 223,
129 P. 1039.
163. Certainly does. Streets or alleyways must conform to adjoining
plats unless the planning commission deems it in the public
interest to change the pattern.
164. Cities in Pennsylvania are divided into 1st class, 2nd class,
2nd class A, and 3rd class. However, Philadelphia is the
only city in 1st class (1,000,000 or over) Pittsburgh is the
only city in 2nd class (500,000-1,000,000) and Scranton is
the only city in 2nd class A (135,000-500,000). All other
cities are in 3rd class (135,000 or less); therefore the
enabling legislation in Pennsylvania, which is written by
class of city, has special enabling laws for Philadelphia,
Pittsburgh, Scranton, and all others. For the purpose of
this thesis then, Philadelphia will be omitted. Their power
is simply to establish and control, so the enabling legislation
becomes less important.
Pennsylvania also has borough and county enabling legislation
for the control of subdivision.
NOTE:For further information on the municipal structure of
Pennsylvania see "Pennsylvania Local Government,"Willard R.
Hancock, Penn. Stat. Annot. Vol. 53, Sec. 1-3500 page 43.
165. The coverage area of subdivision control for 2nd class cities
reads almost like footnotes 67, 68 and 71. Legislation for
3rd class cities merely states that the city has the power to
approve or disapprove plats. No coverage area is given.
166. Second class cities must adopt regulations, 3rd class cities
do not.
167. Streets and utilities must be in accordance to plan only for
2nd class cities.
168. Corporate limits for 2nd class city. Three miles outside for
3rd class.
169. Pennsylvania authorized county planning commissions in 1955
to have jurisdiction over plat approval within the county
except for cities, boroughs or townships having adopted
subdivision regulations.
170. Definition is three or more parcels for 2nd class and county
and all plans, plats, or re-plats of lands laid out in building
lots with streets intended to be dedicated or used by the
owners of the lots for the 3rd class and borough.
171. There is apparently nothing in the Pennsylvania statutes
that wouldL force a dedication.
172. For 2nd class cities, plat approval is not acceptance of
dedication, in 3rd class cities and boroughs is acceptance.
173. "In exercising its said powers, the planning commission should
take into consideration the local conditions of the particular
district affected by the proposed subdivision of land, the
existing buildings or improvements on adjoining or adjacent
land, and the building line established or observed thereon,
the extent of the use of any streets or highways, upon which
the proposed subdivision abuts, by motor or other vehicles
and pedestrians and the effect of the proposed subdivision
upon the public welfare, with particular reference to the
district of which the proposed subdivision is a part and
irrespective of any zoning regulations, shall disapprove
any subdivision which would be detrimental to such public
welfare."
NOTE: Inserted in 1927.
174. Thirty days for 2nd class cities. No limit for other units.
175. Standard penalty clause for 2nd class, no building permit
issued or utilities connected for 3rd or boroughs.
176. The law for 2nd class cities is still the same as 1927 with
one exception. The following clause was put into all enabling
legislation in 1956.
"Where plans, plats or re-plats have been approved by the
city planning commission, purchasers and mortgages of lots
within the plans, with or without buildings thereon or on any
of them, shall be relieved of any and all liability for any
deficiency in lack of or failure to complete the improvements
as set out in such plans, plats or re-plats, and any failure
to complete or properly complete said improvements shall not
encumber any or all of the lots of the subdivision."
Second class cities add a clause to cover improvement
bonds, but essentially the new addition holds throughout.
177. "Such rules and regulations shall be designed to make adeouate
light and air; to prevent overcrowding of the land; to prevent
the development of unsanitary areas for housing purposes;
to secure a well articulated street and highway system;
to promote a coordinated development of unbuilt areas; to
secure an appropriate allotment of land area in new developments
for all the requirements of community life; to conserve natural
beauty and other natural resources; to conform to any master
plan which may have been adopted; to furnish guidance for
the wise and efficient expenditure of funds for public works;
and to facilitate the adequate, efficient and economic pro-
visions of transportation, water supply, sewerage, recreation
and other public utilities and renuisites."
178. Two or more so as to require street.
179. Plat acceptance is dedication acceptance.
180. "In adoption of rules and regulations and in the consideration
of plats submitted thereunder, the planning commission shall
take into consideration the prospective character of the
development whether residence, business or industrial, and
in the case of residential development, whether the same are
for seasonal or year round occupancy." This section specifically
implies subdivision regulations other than residential and
also implies the approval of districts for subdivision regulations.
181. "Such regulations shall permit the filing of preliminary plats
for informal discussion, but the acceptance of a preliminary
plat shall not be binding and shall not entitle such plat to be
recorded."
182. A planning commission in a growing town could very well
spend all of its time approving plats.
183. The Rhode Island law states "In construing the provisions
of this chapter and any ordinance passed hereunder, all courts
shall consider the same most favorably to the planning
commission, it being the intent hereof to give to such plan
commissions the fullest and most complete powers possible
concerning the matters provided for herein."
Evidently the courts listened. No cases under this chapter
in the Rhode Island courts. db
184. The act reflected here is for cities over 34,000. There is a
special act for "any" municipality between 15,250 and 16,000
and a special act for "any" municipality over 35,000 according
to the 1940 census. South Carolina also has county subdivision
control for "any" county having a city in it of over 70,000.
185. "Such regulations may provide for the proper arrangement of
streets, in relation to other existing planned streets and
to the master plan, for aderiuate and convenient open spaces
for traffic, utilities, access of fire fighting apparatus,
recreation, light and air and for the avoidance of congestion
of population including minimum width and area of lots."
186. Three miles for cities over 34,000.
Five miles for cities over 35,000.
187. Yes, if the county has a city in it over 70,000 in population.
188. May be provided for.
189. The penalty clause in the South Carolina act states that
"The plats referred to in this section mean only such plats
as shall designate and establish new streets in a subdivision
which is presently to be developed and the penalty provided
herein shall not apply to owners of property platted beyond
the corporate limits."
190. Generally same as 67 and 68.
191. Any municipal planning commission can be authorized by the
state Regional Planning Board to act as a Regional Planning
Commission and this gives them subdivision controls outside
their corporate limits.
192. It 'is mandatory for plats to be submitted to governing body for
approval, if planning commission exists then the plat is
submitted to them if they have adopted regulations.
193. City is free to make what regulations it feels necessary to
make for the health, safety, morals and general welfare of
the community and for the safe, orderly and healthful development
of said community.
194. "Shall conform to the general plan of said city and its
streets, alleys, parks, playgrounds and public utility facilities,
including those which have been or may be laid out, and to
the general plan for the extension of streets, roads and
highways."
195. The plat must be facing or adjacent to a street or alley
or park intended for dedication.
196. No mention of forced dedication in the statute.
197. Statute specifically calls for metes and bound description.
198. A deputy or county clerk who illegally files an unapproved
plat in Texas is subject to a fine of not less than $50
or more than $500.
Also no unapproved area may be served or connected with
any public utilities such as water, sewers, light, gas etc.
which may be owned, controlled or distributed by the city.
199. Although amended in 1949 the Texas statute is still basically
the 1927 law.
200. Sec. 10-9-19 is the planning act of Utah; this section is
enabling. It gives the planning commission approval over
all streets and that's about the size of it.
Sec. 57-5-1 is the law on plats and subdivisions. This
act, listed under the Real Estate title, is mandatory and
rerouires the approval of all plats, which power may be delegated
under the planning act to the planning commission.
201. The planning act is actually a new plat law, transferring
approval of plats to the planning commission. It only
delegates authority over location, width and character of
streets within the corporate limits.
202. The act says that "The municipality shall prepare regulations."
This seems to imply a greater control than simply street
approval.
203. The act of 1943 simply said "two or more." In 1953 the
definition was raised to three or more and the following
exclusion was given: In subdivisions of less than ten lots,
land may be sold by metes and bound without recording if the
subdivision layout has been approved by the planning commission;
the subdivision is not traversed by mapped streets and does
not require the dedication of any land for public purpose;
and if the subdivision meets the zoning requirements.
No mention of non-voluntary dedications in the statute.204.0
205.
206.
207.
208.
209.
Until 1953, Utah's act contained the standard penalty clause,
with its "sale by reference to an unapproved plat and metes
and bounds transfer does not exempt." In 1953 the act was
changed so the penalty clause now reads "transfers or sells
such land without first preparing a subdivision plat and having
such plat approved by the planning commission or legislative
body and recorded in the office of the county recorder, shall
be guilty of a misdemeanor for each lot so transferred or sold."
Also in Utah the recording agent is guilty of a misdemeanor
for illegally recording a plat, and the community may en.join
the sale.
As the statute stands, it gives very little power to a Utah
town for anything but street control.
The Virginia Land Subdivision Act refers to the approving
authority as "the legislative body or its designated agent."
Evidently in any city or county having a planning commission
the commission would be the designated agent. However,
Sec. 15-899 "Municipal Planning Commissions" does not mention
the approval of the planning commission over subdivision plats.
Therefore this state will be covered from the standpoint of
the legislative body as the approving agent.
"Such regulations may provide for the size, scale and other
details of the plat to be recorded; for the harmonious and
economic development of the municipality or the county; for
the coordination of streets within the region in question of
widths, grades and drainage of streets; for adequate open
spaces for traffic, recreation, light and air and for the
distribution of population and traffic which will tend to
create conditions favorable to health, safety, convenience
and prosperity. Such regulations may include requirements
as to the manner and extent to which new streets shall be
graded, graveled or otherwise improved and water, sewer and
other utility mains, piping, connections or other facilities
shall be installed as a condition precedent to the approval
of the plat."
An unnumbered act that wound up in "Public Utilities,
Franchises; Sale of Public Property " is Sec. 15-719.1.
This act of 1954 gave counties which had powers under the
Virginia Land Subdivision Act the further power to approve
the installations of utilities in subdivisions in the county
and "Such regulations my require the water source to be' an
approved source of supply capable of furnishing the needs
of the eventual inhabitants of such subdivision proposed to
be served thereby." It further gave power over the control
of pumping stations or other facilities installed in connection
with the proposed water and sewer systems, and all piping,
conduits and connections related to them.
Approval is by city engineer, or chief engineering officer,
or town council, or town manager, mayor, or the governing
body, or planning commission or any other body designated as
agent by the governing body depending on the class of the city
or town. If land or part thereof is in a county approval by
County Board of Supervisors, or Engineer of Roads, or County
Surveyor or County Planning Commission is also necessary.
In case of overlapping jurisdiction, the plat must be submitted
to all concerned approving agencies. If the parties fail
to agree, the cuestion is submitted to the circuit court of
the county involved, and the court makes the decision---if---
regulations have not been adopted. If they have, then the
authority with the regulations has jurisdiction.
210. a. Five miles outside corporate limits of 100,000 or more.
b. Three miles outside corporate limits of 100,000 or less.
c. Two miles outside corporate limits of unincorporated towns.
211. Three or more.
212. "Any owner or proprietor of any tract of land who subdivides
that tract and who violates any of the provisions of this
article shall be guilty of a misdemeanor, punishable by a fine
or not less than $10 or more than $250, and each day after
the first, during which violation shall continue, shall
constitute a separate violation."
213. The power given to counties in Virginia strongly reflects
the boom in subdivisions in unincorporated areas of that
state. While the Virginia Subdivision Act was written in 1946
and 1948, it has changes from almost every year.
The act states that it "shall be construed liberally to
effectuate its purposes."
214. If no planning commission exists in the city or county, then
legislative bodies of either approve the plat. If the land
is adjacent to or a part of the suburban area of a town then
the county must submit to the city for recommendations. If
the land is adjacent to a state highway right of way, then
the Director of Highways must approve.
215. "The city or town or county shall inquire into the public
use and interest proposed to be served by the establishment
of the plat, subdivision or dedication. It shall see that
appropriate provision is made in the plat or subdivision for
streets and other public ways, parks, and playgrounds, sites
for schools and school grounds, and shall consider all other
facts deemed by it relevant and designed to indicate whether
or not the public interest will be served by the platting,
subdividing or dedication."
216. Five or more or containing a dedication.
Footnote 215 would apparently make such a fee legal.217.
I218. The penalty in Washington is $100 for each lot sold, but intent
must be proved. No inadvertant violation is subject to the
fine.
219. As liberal as footnote 215 is, the location, area, and
population of Washington must be considered.
220. Plats must be submitted to planning commission only if they
involve a public street or dedication. It is mandatory, though,
to submit all plats to the legislative body or their agent.
221. Reasonable distance outside or adjacent to the town. In
case of multiple jurisdiction the town or county exercising
it first gets it.
222. "It shall be the duty of the owner....to.....furnish....
full information for the purpose of determining whether the
proposed subdivision will impede or prevent the further
development and extension of such municipality where such
subdivision is situate."
223. After being notified that a plat has not been properly filed,
the owner pays $200 for each 60 day period after notification.
224. The West Virginia law has no date in the annotated code
(the only law available.) However, the reviser states that
"This act is new," then says "the United States Supreme Court
has recently held constitutional zoning laws ".....and then
refers us to Euclid v. Ambler (1926). I think the law is
1927 or 1928.
225. Except for those laws enacted under the home rule and charter
powers of the cities, West Virginia for all practical purposes
has no subdivision enabling act.
226. Wyoming has laws referring to the filing of plats, but they are
so far removed-from subdivision controls that it would be
accurate to say that Wyoming has no such legislation.
227. Generally the same as footnote 67.
228. Such a pre-platting meeting may be provided for.
229. The Wisconsin Plat Law is one of the newest in the country.
It was completely revised in 1955 and in the 1957 session of
the legislature, additional changes were made. Like the
Michigan Plat Law, The Wisconsin law is mandatory. It is also
highly complex and many of its sections are still not understood
by the authorities in Wisconsin. (see the Interpretive
Commentary after each significant chapter in Sec. 236 of the
Annotated Statutes, by Jacob H. Beuscher)
Because it is the important law in Wisconsin, it will be
covered here. Planning commissions are given the right within
the plat law to enact more stringent regulations, especially
concerning the definition of subdivision.
230. The submission of plat depends on the locality. In any
incorporated city in Milwaukee County, the city council, town
council or planning commission, if one exists, approves the
plat. In any city but Milwaukee, the State Director of Regional
Planning must review the plat. Anywhere else in Milwaukee
County, the town board or county board approves, if such
approval is authorized by the County Commissioner of Parks.
In counties other than Milwaukee the approval is made by the
county planning agency, town board or the city council of
a village.
In all cases, everywhere in the state, if the subdivision
abuts a county park or parkway, the Park Commissioner must
review the plat; if it abuts or adjoins a state trunk highway
or connecting street the State Highway Commissioner must
review the plat and if it has no provision for a public sewer,
or is within a certain distance from a lake the State Board
of Health must review the plat.
If you wanted to subdivide a section of lake front on a
highway two miles outside Milwaukee, your plat would have to
be approved by the Milwaukee Planning Commission, State Highway
Commission, State Board of Health, and the State Director of
Regional Planning.
231. If a city or town so impowered wishes to adopt more stringent
regulations than the plat law, it must adopt, have approved
and publish regulations.
232. The plats must conform to all municipal, town or county
ordinances and any local master plan or official map.
233. The plat applies to the entire state. Milwaukee has a three
mile jurisdiction outside its limits.
234. Five or more parcels of l acres within a five year period or
when five or more parcels of l acres are created by successive
divisions within five years.
It should be noted that this definition applies to the
entire state of Wisconsin and defines a mandatory plat law.
A city may make more stringent laws and Madison, for
example, defines a subdivision as two or more parcels.
235. There is a state lot size, lot elevation and sanitary condition
law for areas not served by a public sewer that must be met.
236. Municipalities may pass laws requiring such improvements and
dedications, but it- is not in the plat law, except as in
footnote 238.
237. The law provides for such a meeting and a tentative plan and
because of the complexity of the plat law, strongly recommends it.
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238. "As a further condition of approval, the governing body of
the town or municipality within which the subdivision lies
may require that the subdivider make and install any public
improvement reasonably necessary."
239. If a subdivider or his agent knowingly sells or transfers an
unrecorded plat, he may be fined not more than $500, or six
months imprisonment, or both.
240. The Wisconsin Plat law is one of the strongest and certainly
the newest tool of subdivision control in the country today.
241. The Massachusetts Enabling Act is very specific and detailed.
Because of the specific detail for specific situations it will
be necessary to generalize in this survey.
242. A city or town is impowered to make regulations only as
strict or less strict than the enabling act. Several specific
cases are mentioned. The dedications of land for public use
without just compensation is specifically mentioned as excluded,
and the fact that no subdivision law may conflict with zoning
ordinances is also included.
243. The Massachusetts act includes a section on purposes and intent.
The tone of the act is for the :protection of street arrangement,
with improvement protection as a secondary goal. The act
provides most of the goals of the standard preamble, but tends
to qualify them by phrases like, "in some cases4-where necessary--
and in proper cases."
244. A planning board is renuired for cities and towns over 10,000.
It may be appointed or elected in towns under 10,000.
245. In specific cases, a Board of Survey may be the approval
agency.
246. Developments fronting on existing 'streets or ways are excluded
as long as their lots are all adecuately served by existing
ways and the lots conform to zoning. Re-subdivision is
also excluded as long as new lots conform and the streets and
the buildings conform.
247. There is no specific statement that a subdivision can be
stopped in public interest, but the implication is strong,
as long as the public interest relates to health or safety.
248. "No rule or regulation shall relate to the size, shape, width,
frontage or use of lots....or to the buildings." Zoning is
the place for such regulations in Massachusetts.
249. "Such rules and regulations may prescribe.....requirements of
the board with respect to the location, construction, width
and grades of the proposed ways.....and the installation of
municipal services therein."
250. "No rule or regulation shall require, and no planning board
shall impose, as a condition for the approval of a plan of
a subdivision that any of the land within said subdivision be
dedicated to the public use, or conveyed or released to the
commonwealth or to the county, city or town in which the
subdivision is located, for use as a public way, public park
or playground, or for any other public purpose, without Just
compensation to the owner thereof."
This clause is singular. I find it nowhere in the other
state statutes. db
251. Plats must be checked and approved by Board of Health if there
is any doubt as to safety, health or flood.
252. "Due regard shall be paid to the prospective character of
different subdivisions whether open residence, dense residence,
business or industrial. "
This section goes on to state that no rules can be made as
to the type and use of buildings within such a subdivision.
253. The subdivider must notify city or town clerk that he has
submitted a plat for action.
254. For unapproved plats:
a. no public improvements or ways may be installed.
b. no building permit is granted.
c. subdivider is liable to each owner.
d. one year statute of limitation.
255. Sec. 81-W states, "A planning board, on its own motion or on
the petition of any person interested, shall have the power
to modify, amend or rescind its approval of a plan of a
subdivision, or to require a change in a plan as condition of
its retaining the status of an approved plan." The local
board may also ignore any section of its regulations it sees
fit.
256. The Massachusetts statute has a variance clause as well as
a special exception clause. "A planning board may in any
particular case, where such action is in the public interest
and not inconsistent with the intent and purpose of the
subdivision control law, waive strict compliance with its
rules and regulations......" A board of appeal is provided
for rules on "practical difficulty and unnecessary hardship."
257. The subdivision plat law, like Wyoming, is an old (last
revision 1919) law designed specifically for some state
control over new town sites, and controlling new streets in
existing towns and cities.
258. Extra-territorial jurisdiction extends to lands adjacent or
contiguous to city or county.
259. The last available information on the South Dakota law was
dated 1944. Inquiry, however, indicates that no further
legislation has been enacted.
260. Florida has no state enabling act for subdivision control.
261. Delaware has enabling legislation on subdivision control for
New Castle County.
262. "Approval of a subdivision is based on its compliance with
municipal ordinances and its general reasonableness."
263. "A subdivision means the division into five or more lots."
264. If a subdivision is not approved in writing within 30 days
after submission, then it shall be deemed disapproved. This
is the reverse procedure from all other states.
265. In 1957 Maine repealed a major part of its laws relating to
cities and towns and replaced them with new ones. The
enabling act for subdivision control is the shortest in the
country to be as comprehensive as it is, and deserves a reprint
here.
"V. Subdivision of land
A. A municipality my regulate the subdivision of land.
1. Subdivision means the division into five or more lots.
2. A register of deeds shall not record any plat of a
proposed subdivision until it has been approved by
the planning board and the approval noted on the plat.
In a municipality having no planning board, the municipal
officers shall act in its stead for the purpose of
this subsection.
3. Approval of a subdivision is based on its compliance
with municipal ordinances and its general reasonableness.
4. In a municipality which has an engineer, he shall make
a report to the planning board, with respect to
grades, drainage, sewerage and road surfacing of a
proposed subdivision before it is approved.
5. The failure of the planning board to issue a written
notice of its decision, directed to the applicant,
within 30 days after a proposed subdivision has been
submitted constitutes its disapproval. An appeal
may be taken from the decision of the planning board
to the superior court as provided in sub paragraph 2
of paragraph B of subsection III.
6. The recording of a plat without the approval recuired
by this subsection is void.
7. A person who conveys or agrees to convey any land by
reference to a plat which has not been approved as
reruired by this subsection, and recorded by the
proper register of deeds, shall be punished by a fine
of not more than $200 for each lot conveyed or agreed
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to be conveyed. A municipality may enjoin the conveyance
or agreement to convey."
266. There is no enabling act for subdivision control in Vermont.
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